
 

 
 
 

City of Placerville 
MEMORANDUM 

 
DATE:  May 23, 2006 
 
TO: City Council 
 
FROM: John Driscoll, City Manager/City Attorney 
     
SUBJECT: SITE PLAN REVIEW 99-10, HARRELL MOTORS, INC., 126 FORNI 

ROAD / BRIW ROAD SIDEWALK / APPEAL OF CONDITION OF 
APPROVAL 

______________________________________________________________________________ 
 
RECOMMENDATION  
 
That the City Council uphold the decision of the Planning Commission requiring the installation 
of concrete curb, gutter and sidewalk per City standards along the Briw Road parcel frontage 
along with a handicap ramp and drain inlet at Forni Road. 
 
DISCUSSION 
 
Attached to this memorandum is a memorandum dated May 18, 2006 from Steve Calfee, 
Community Development Director, to the Council. That memorandum is for all intents and 
purposes the same memorandum that was provided to the Council when this matter first came 
before the Council on April 11, 2006.  The memorandum is attached to provide the Council with 
a reference for background information relating to this appeal and the rationale for staff's 
recommendations. 
 
ANALYSIS 
 
As noted, staff's recommendation remains unchanged from that recommendation provided to the 
Council at the April 11, 2006 Council meeting. At that Council meeting, the appellant, through 
its attorney, appeared and set forth the appellant's case as to why the condition relating to the 
sidewalk included in appellant's site plan approval should be waived. Interestingly, appellant did 
not contest the reasons set forth by staff relating to the importance and necessity of the sidewalk, 
but rather chose to couch the appeal in terms of the settlement of the underlying litigation 
between Harrell Motors and the City. In this regard, appellant's attorney argued that the waiver 
of the sidewalk was an essential element in the settlement of that case, and that in the event the 
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City did not waive the sidewalk requirement, the City would be exposed to litigation against it 
seeking significant monetary damages. 
 
Because the appellant's attorney chose to introduce the existing litigation into his remarks at the 
Council meeting on April 11, 2006, the Council was advised that any discussion of the litigation, 
per se, should take place in closed session. At the conclusion of appellant's attorney's remarks, 
the Council indicated that a decision on this matter would be delayed until such time as the 
Council had an opportunity to meet with its attorneys to discuss the litigation referenced by 
appellant's counsel. On May 9, 2006, the Council held a closed session discussion regarding the 
litigation with its attorneys. As reported at the close of the closed session, the Council did not 
take action with respect to litigation as a result of that closed session. 
 
The appellant has apparently attempted to make the waiver of a sidewalk condition an element of 
any settlement of the litigation. While settlement negotiations regarding existing litigation 
normally occur in closed session, certain matters, even if they constitute an element of the 
litigation, cannot be determined in closed session. As an example, in the event a developer sued a 
jurisdiction over the denial of a development project, a legislative body cannot in closed session, 
as part of the settlement of that litigation, approve the development project.  Rather, that process 
must occur in open session and be part of the open and public process. Similarly, the Council 
cannot determine to waive a condition such as a sidewalk imposed by a legislative body as part 
of a site plan approval in closed session. Rather, such a decision must be made in open session. 
 
With respect to the matter before the Council tonight, it is staff's opinion that the sidewalk is 
such an important public improvement associated with appellant's site plan development, that the 
sidewalk should not be waived. The Council should uphold the decision of the Planning 
Commission requiring the sidewalk and related improvements as part of the appellant's site plan 
approval. It is staff's position that this decision should be made on the merits of the sidewalk, not 
in conjunction with whether or not its elimination will settle an existing lawsuit between the 
appellant and the City. 
 
FISCAL IMPACT  
 
There is no direct fiscal impact associated with the recommended action. There could be, of 
course, an as-yet undetermined fiscal impact associated with the underlying litigation. 
 
 
Respectfully submitted,   
     
 
_________________________________  
John Driscoll 
City Manager/City Attorney 
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Community Development Department 
MEMORANDUM 

 
 

DATE: May 18, 2006 
 
TO:  City Council 
 
FROM: Steve Calfee, Community Development Director 
 
SUBJECT: Site Plan Review 99-10, Harrell Motors, Inc., 126 Forni Road 

Briw Road Sidewalk – Appeal of Condition of Approval 
              
 
 
RECOMMENDATION 
 
Uphold the decision of the Planning Commission requiring the installation of concrete 
curb, gutter and sidewalk per City standards along the Briw Road parcel frontage along 
with a handicap ramp and drain inlet at Forni Road. 
 
DISCUSSION 
 
In February 2000, the Planning Commission granted approval for a 5,500 square foot 
addition for Harrell Motors (Ford) located at 126 Forni Road.  The Engineering Division 
recommended the following with respect to a sidewalk on Briw Road: 
 

“Install concrete curb, gutter and sidewalk per City Standards along the 
Briw Road parcel frontage with a handicapped ramp and drain inlet at 
Forni Road.” 
 

This requirement stems from City Code Sections 8-9-3 and 8-9-6 which require said 
improvements for projects with additions or those which involve new construction. 
 
In addition to the aforementioned Condition of Approval pertaining to sidewalk 
installation on Briw Road, the project was further conditioned for the submittal of a 
Final Landscaping and Irrigation Plan and that said Plan was to be submitted to the 
Planning Commission for review and approval.  On January 4, 2004, the Planning 
Commission reviewed and conditionally approved the Final Landscaping and 
Irrigation Plan with the following condition: 
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“The applicant shall also provide for the planting of native species of trees 
and shrubs along the berm area located immediately west of the building 
site and along the eastern edge of Briw Road to the back of the building.” 
 

The Commission’s action regarding the aforementioned Landscaping Plan required the 
submittal of a subsequent Plan reflecting the Commission’s action to staff for review 
and approval.  That Plan was submitted and was reviewed on January 31, 2005, by City 
staff.   
 
Harrell Motors, Inc. (HMI), has initiated a lawsuit against the City referencing a number 
of items with respect to the project and to items on an outstanding Punch List.  
Attached as Exhibit ‘A’ is a letter from HMI’s legal counsel, Murphy Austin Adams 
Schoenfeld LLP, along with the Landscaping Plan approved by staff on January 31, 
2005.  One of the issues outlined in HMI’s legal counsel’s letter relates to the 
requirement for concrete curb, gutter and sidewalk along the property frontage adjacent 
to Briw Road. 
 
Sometime ago, HMI alleged that when the Commission required additional trees along 
Briw Road, it did so either in lieu of the installation of concrete curb, gutter and 
sidewalk or the improvements were waived by the Commission.  In this regard, staff 
had the Minutes transcribed and there is simply no reference to this waiver.  
Subsequently, HMI believed that no sidewalk would be required because the City 
Planning Division approved the Final Landscaping Plan on January 31, 2005, which did 
not show a sidewalk (HMI’s landscape consultant prepared the Landscaping Plan).  The 
issue of whether or not the sidewalk is required and/or waived is central to the 
settlement of the complaint against the City by HMI. 
 
It is staff’s opinion that there is nothing in the record, neither written nor implied, that 
the requirement for a sidewalk adjacent to Briw Road was waived by either the 
Commission or staff nor as a result of the final approval of a Landscaping Plan.  
Further, on a condition such as this, staff would have no authority to waive a 
requirement either required by code or another division of the City.  Additionally, 
adequate room exists for both the landscaping and sidewalk to coexist in the area 
adjacent to Briw Road and the subject site.  And, finally, the commercially developed 
nature of the area demands a sidewalk.  For example, Briw Road is the location of an 
apartment complex, the El Dorado County Social Services Dept., and offices for the 
Dept. of Forestry.  Entitlements have also been granted for a 17,000 square foot business 
complex immediately south of Placerville Ford and five acres of commercially zoned 
vacant land off Briw Road was recently annexed.  Employees of this area are also 
routinely seen walking/exercising as well. 
 
The above notwithstanding, HMI requested that the Planning Commission determine 
whether or not the condition has been waived or, alternatively, that the Planning 

AGENDA 
May 23, 2006 2 ccmemo05.23.06 



Commission waive the condition.  The Planning Commission considered HMI’s request 
on February 21, 2006.  The Planning Commission voted unanimously (5 – 0) to require 
the aforementioned improvements.  This matter is now before the City Council as the 
result of the filing of an appeal of the Planning Commission’s decision. 
 
 
 
Prepared by: Reviewed by: 
 
_________________________ _________________________ 
Steve Calfee John Driscoll 
Community Development Director City Manager/City Attorney 
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