
1 
h:\cmca\staffreports\2010\082410-MMD-Amd.rpt;08/19/10 
 

 

 
 

City of Placerville 
MEMORANDUM 

 
 
 
 
 

 
 
DATE:  August 24, 2010 
 
TO: City Council 
 
FROM: John Driscoll 
  City Manager/City Attorney 
     
SUBJECT: EXTENSION OF MEDICAL MARIJUANA DISPENSARY MORATORIUM 
________________________________________________________________________________ 
 
RECOMMENDATION  
 
That the City Council extend the moratorium prohibiting medical marijuana dispensaries for a 
period of up to 16 months.   
 
DISCUSSION 
 
On February 9, 2010, the City Council adopted an Urgency Ordinance enacting a moratorium on the 
establishment and operation of medical marijuana dispensaries.  That moratorium was extended for 
a period up to six months by the City Council at its March 23, 2010 meeting.  The Urgency 
Ordinance was prompted in part because of ongoing problems that the City had experienced with 
the operation of medical marijuana dispensaries in the City, as well as information contained in a 
report by the California Chiefs of Police Association. 
 
Additionally, recent Appellate Court decisions raised issues with the City’s existing ordinances 
relating to medical marijuana dispensaries.  People v. Kelly, a January 2010 California Supreme 
Court case, ruled that the existing limitations (similar to those contained in the City’s ordinance) on 
the amount of medical marijuana a qualified patient can possess under the Compassionate Use Act 
(CUA) were unconstitutional.  The Court held that the only limit as to the amount of medical 
marijuana a person falling under the CUA may possess is that amount as is reasonably related to the 
patient’s current medical needs.  This decision raised practical difficulties for law enforcement in 
determining whether a person possessing marijuana for medical purposes was protected under the 
CUA.  
 
Also, the California Supreme Court, in Mentch v. Superior Court, provided additional guidelines for 
the definitions of a “Primary Caregiver” as defined by California Health and Safety Code Section 
11362.7.  More detailed information regarding these cases and background is provided in the staff 
reports for the February 9, 2010 and March 23, 2010 Council meetings.  These reports are attached 
hereto and incorporated herein by reference.   
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Also important to this discussion is the Anaheim case, Qualified Patients Association v. City of 
Anaheim, pending in the California Court of Appeals, 4th District.  The court in that case is expected 
to include in its decision a determination as to whether or not cities can prohibit medical marijuana 
dispensaries.  At the time of the last extension of the City’s moratorium, it was expected that the 
Appellate Court decision in the Anaheim case would be handed down by July 19, 2010.  However, 
on July 19, 2010, the Appellate Court extended the time for its decision by resubmitting the matter 
for 30 days.  A decision is now expected by August 18, 2010.  As noted previously, the City 
extended its current moratorium on March 23, 2010, and it is now due to expire on September 23, 
2010.  If the moratorium expires, the City’s medical marijuana ordinances will become operative 
again. 
 
Part of the reason for the moratorium was to allow the City time to determine if it wanted to prohibit 
medical marijuana dispensaries altogether, or continue to allow them with amended operating rules 
based upon the Kelly and Mentch as well as the California Attorney General’s Guidelines.  The City 
Attorney will not be available for the September 14, 2010 meeting, and the moratorium will expire 
prior to the September 28, 2010 Council meeting.  Hence, the Council is being asked to address this 
issue tonight. 
 
The alternatives before the Council are as follows: 
 
1. Take no action, thereby allowing the moratorium to expire and the City’s medical marijuana 
 dispensary ordinances to become operative again on September 23, 2010;   
 
2. Determine to prohibit medical marijuana dispensaries and extend the moratorium for a 
 period of up to 16 months in order to allow the City Attorney to draft an ordinance to that 
 effect;  
 
3. Determine to allow medical marijuana dispensaries and introduce an ordinance revising the 
 City’s existing medical marijuana dispensary ordinances so that they conform to recent court 
 decisions in the Attorney General’s Guidelines; or 
 
4. Extend the moratorium for a period of up to 16 months in order to allow sufficient time to 
 analyze the decision in the Anaheim case and determine the outcome of the vote in 
 November on Proposition 19, the Marijuana Legalization Initiative. 
 
Staff does not recommend alternatives Numbers 1, 2 or 3, for the following reasons.  Alternative 
No. 1 does not address current deficiencies, under case law, in the City’s existing medical marijuana 
dispensary ordinances.  Alternative No. 2 may be made moot as a result of the vote in November on 
Proposition 19.  Alternative No. 3 also may be affected as a result of the vote in November.   
 
Staff is recommending Alternative No. 4 because the issues involving medical marijuana 
dispensaries are still very unsettled.  At tonight’s Council meeting, staff will update the Council 
with respect to the Anaheim case, which should be decided by that time.  While it’s not certain, the 
Court in that case should provide some clarity on the unsettled issues involving medical marijuana 
dispensaries.  Hopefully, the Court will address the issue as to whether or not cities can prohibit 
medical marijuana dispensaries.  Regardless of the outcome of this case there is a high probability 
that it will be appealed to the Supreme Court.  
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The voters’ decision in November with respect to Proposition 19 may also have a direct effect on 
medical marijuana dispensaries and their operation.  If the proposition is approved, it will present an 
interesting dilemma in that possession of marijuana, for medical or recreational use, will still be 
illegal under federal law.  It should be noted that CUA does not legalize marijuana in California, but 
merely provides a defense to its possession when the conditions of the Act are met. 
 
Because of all the uncertainty in this area, and the fact that not all of those uncertainties will be 
clarified even as a result of the Court’s decision in the Anaheim case, staff is recommending that the 
moratorium be extended for a period of up to 16 months.  California Government Code Section 
65858, which establishes interim ordinances as urgency measures, provides that such ordinances 
may be extended twice, but may not exceed a period of two years.  The City’s interim ordinance 
establishing a moratorium has been extended once and the extension requested tonight would not 
exceed a total period of two years. 
 
As indicated above, at the time the above portions of this staff report were written, the Anaheim 
case had yet to be decided.  On August 18, 2010, the Fourth District Court of Appeals rendered its 
position in Qualified Patients Association v. City of Anaheim.  The decision is quite lengthy, and 
staff is in the process of analyzing it, however, after a cursory review, it appears that the Court did 
not decide the pivotal question and it remains unanswered as to whether or not California courts 
will support a city if it wishes to ban medical marijuana dispensaries, cooperatives or collectives.  
Staff will provide a more definitive analysis of this decision at the Council meeting; however, it 
appears that staff’s recommendation will remain the same. 
 
FISCAL IMPACT  
 
Depending on the Council’s choice of the alternatives, there may be no fiscal impact or fiscal 
impact involving staff time and codification of a new ordinance.  Alternatives 1 and 4 have virtually 
no fiscal impact, while Alternatives 2 and 3 have minimal fiscal impacts. 
 
Respectfully submitted, 
 
 
________________________________  
John Driscoll 
City Manager/City Attorney 
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