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MINUTE ORDER 
PLANNING DEPARTMENT 

PUBLIC HEARING DECISION MINUTES 
WEDNESDAY, DECEMBER 9, 2015 

 
CALL TO ORDER:  Chair Kelly called the Bonner County Commissioners’ hearing to 
order at 1:30 p.m. in the 1st Floor Conference Room of the Bonner County 
Administration Building, 1500 Highway 2, Sandpoint, Idaho. 
 
PRESENT: Commissioners Chair Cary Kelly; Vice Chair Glen Bailey; and 

Todd Sudick 
 
ABSENT:  None 
 
ALSO PRESENT: Clare Marley, AICP; Associate Planner Saegen Neiman; 

Administrative Assistant/Deputy Clerk Darcey Smith, and 
Planning Secretary Jeannie Welter 

 
PUBLIC HEARING: 
 
VACATION: 
 
CALL FOR VISUAL, HEARING OR OTHER IMPAIRMENT REQUIRING 
ASSISTANCE:  The Chair asked whether anyone needed special assistance to hear, 
see or participate in these proceedings.  Hearing no response, the Chair continued 
with the public hearing. 
 
2:00 p.m. – File VS1833-15 – Road Vacation – Birch Bay Lane – Kent 
Rudeen is requesting the vacation (abandonment) of a 5,390 square foot 
triangular portion of presumed public right-of-way fronting Birch Bay Lane for about 
162 feet. The subject portion of right-of-way is not used as a roadway, according to 
the petition. This portion of Birch Bay Lane is located in Section 6, Township 56 
North, Range 2 West, B.M., about 6 miles southwest of Sandpoint. 
 
CONFLICT OF INTEREST/DISCLOSURE DECLARATIONS:  The Chair requested 
the Commissioners declare any conflicts of interest or disclosures.  The Chair noted 
that there were no disclosures or conflicts. 
 
STAFF PRESENTATION: Ms. Marley presented a PowerPoint summary of the 
project and previously circulated staff report, concluding this is consistent with 
Bonner County Revised Code. 
 
APPLICANT PRESENTATION:  Applicant representative Marty Taylor, AICP, 
James A. Sewell & Associates stated the road is listed on the 1961 plat as a county 
road. He also commented on the recorded easement granting access through the 
property to the landowner on the other side of the property.  
 
PUBLIC/AGENCY TESTIMONY: None. 
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APPLICANT REBUTTAL: None. 
 
BOARD DELIBERATION:  The Chair closed the hearing to public testimony. The 
Board discussed Findings and Conclusions. 
 
MOTION TO APPROVE:  Commissioner Sudick moved to approve this petition, 
FILE VS1833-15 to vacate a ±5,390 square foot portion of Birch Bay Lane, finding 
that it is in accord with Idaho Code §40-203 as enumerated in the foregoing 
conclusions of law, and based upon the evidence submitted up to the time the Staff 
Report was prepared and testimony received at this hearing.  Commissioner Sudick 
further moved to adopt the following findings of fact, conclusions of law and 
conditions of approval. The action that could be taken to obtain the vacation is to 
complete the Conditions of Approval as adopted.  Commissioner Bailey seconded 
the motion. This action does not result in a taking of private property. 
 
VOTED upon and the Chair declared the motion carried, unanimously.  
 
Background: 
 
A. Site data: 5,390 square feet 
 
B. Access: The site will have continued access via Birch Bay Lane, a presumed 50-
foot wide public right-of-way, if the triangular-shaped portion is vacated. Birch Bay 
Lane is accessed from Lakeshore Drive, a 66-foot wide public right-of-way, 
according to the Birch Bay Lake Shore Lots plat (1961). 
 
C.  Standards review:  
In accordance with Idaho Code §40-203(h), the Board shall decide “whether the 
abandonment and vacation of the highway or public right-of-way is in the public 
interest of the highway jurisdiction affected by the abandonment or vacation.” The 
following facts relate to the standards of review: 
 
1. The plat of Birch Bay Lake Shore Lots was recorded in 1961.  The plat depicted 

the subject triangular-shaped portion of Birch Bay Lane as “county road,” but 
did not include it within the plat. No deed for this portion of Birch Bay Lane has 
been found.   

 
2. The petitioner owns adjoining parcel RP56N02W060141A.   

 
3. There are no utilities located within this portion of Birch Bay Lane, according to 

the petition. 
 

4. No public agencies or utilities have submitted letters of objection to the 
vacation. 

 
5. An adjoining landowner to the east has submitted a letter of support, indicating 

she has continued access to her property if the portion of public right-of-way is 
vacated. 
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D.  Agency Review: 
The application was routed to the following agencies for comment on November 6, 
2015: 
 
Panhandle Health District   Bonner County Public Works Department 
Sagle Fire District    Southside Water & Sewer District 
Avista Utilities     Northern Lights, Inc. 
Frontier Communications   Bonner County GIS 
Bonner County Assessor   Idaho Department of Lands (Sandpoint) 
 
The following public agency comments were received: 
 
Bonner County Assessor/GIS: Ron Self, county cartographer, in a letter dated 
November 10, 2015, questioned the inclusion of the subject right-of-way within the 
Birch Bay Lake Shore Lots. The applicant’s representative confirmed the triangle is 
outside the plat, which was affirmed by Mr. Self. 
 
Bonner County Road & Bridge Department: Matt Mulder, Staff Engineer, 
recommended the applicant confirm each utility company has sufficient easements, 
if the vacation is granted. Birch Bay Lane is privately maintained, and the portion of 
right-of-way requested for abandonment is not required for county maintenance. 
(Condition #2 addresses retention of utility easements, if the vacation is granted.) 
 
E. Public Notice & Comments:  
The following public comments were received: Adjoining parcel owner Marsha 
Malsam submitted a letter of support dated September 15, 2015, noting that she 
has legal access to her parcel and the proposed right-of-way vacation does not 
impeded access to her lot. 
 
Conclusions of Law: 
 
The Background section above is the basis for all of the following findings 
of fact and conclusions of law.  Based upon the findings of fact, the 
following conclusions of law are adopted: 
 
Conclusion 1 
This proposal was reviewed for compliance with the vacation criteria and standards 
set forth at Idaho Code, Title 40, Chapter 2, Highways and Bridges, General 
Provisions.  
 
Conclusion 2 
The abandonment of the public right-of-way is in the public interest. 
 
Finding 
No public agency has objected to the proposed right-of-way vacation. There are no 
utilities located within this portion of Birch Bay Lane, according to the application. 
No utility companies have responded to the county’s request for comments on the 
proposed vacation. 
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Conclusion 3 
By granting this petition for vacation of public right-of-way, real property adjoining 
the subject highway or public right-of-way will not be left without access to an 
established highway or public right-of-way. 
 
Finding 
The petition indicates Birch Bay Lane will provide continuing access to adjoining 
properties. Also access to a parcel to the east is via a private easement (Instrument 
#683475). The landowner to the east has advised by letter that the proposed 
vacation will not affect her access.  
 
Conditions of approval: 
 
1. The vacation of the above-described right-of-way shall be effective upon the 

recording of a resolution by the Bonner County Commissioners granting the 
vacation. 

 
2. Title to the vacated roadway shall be vested to the landowners of the adjoining 

parcel, RP56N02W060141A, shown of record to be Marjorie and Kent Rudeen. 
However, the right-of-way, easements and franchise rights of any lot owners or 
public utility shall not be impaired thereby. 

 
3. The costs for legal advertisements and recording fees shall be borne by the 

applicant and shall be paid prior to the recording of the resolution vacating the 
right-of-way. 

 


