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Zoning Board of Appeals          
     Minutes 

(meeting recorded) 

Monthly meeting:  Wednesday June 24, 2015 in the City Hall. 

 

The meeting was called to order at 7:06 p.m. 

 

By roll call, members present:  Richard Bartholomew, John Kowarik, Phyllis Sochrin and Harvey 

Finkel.  Sam Pollastro Jr. was excused.  Earl Robinson arrived at 7:15 p.m. 

 

Also present – Atty. Majorie Shansky, Corporation Counsel representing the City for Schrade 

Roosevelt, LLC v. City of Derby ZBA and Building Official Carlo Sarmiento. 

 

Public portion:  This public portion is to satisfy section 101 of the Charter of the City of Derby.  

No one came forward.  Public portion was closed. 

 

Approval of minutes:  Motion was made by John Kowarik and second by Harvey Finkel.  Move 

to accept the minutes of the May 14, 2015 meeting, as written.  Motion carried unanimously. 

 

Application – Applicant: Planet Fitness.  Location of affected premises – 56 Pershing Drive, 

Derby, CT 06418.  Appealing Section 195-69 B(1) (a) 1 seeking to allow 151 sq. foot side wall 

sign.  No one was present this evening to represent this application. 

 

Motion was made by Harvey Finkel and second by John Kowarik.  Move to delay discussion of 

this application to await arrival of the applicant.  Motion carried unanimously. 

 

Public Hearing to discuss proposed resolution - Schrade Roosevelt, LLC v. City of Derby ZBA, 

relating to the property located at Map 10-3-136, 137, 138 and 139, corner of Park Avenue and 

D Street, Derby, Connecticut.  The members opened the hearing at 7:10 p.m. 

 

The Building Official displayed photographs taken of the parcel detailing the equipment and 

activity occurring recently.  Counsel requested that hard copies be made of the photographs to 

be included in the record for this hearing.   

 

Atty. Shansky distributed a draft of the proposed resolution to the members.  She indicated that 

the intent of this hearing is to clarify the stipulations and reach a clear understanding of the 

parameters of the settlement.  The settlement agreement would then be presented to the courts 

for final determination.  The settlement presents the tiered compromises expressed by the 

members during executive session and relayed to Schrade Roosevelt, LLC and his counsel.  

The intent is to allow some tolerance of some large vehicles in finite number to the rear parking 

area with certain landscaping to provide a buffer to the surrounding residential parcels.  
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Additionally, there would be total cessation of use of the property for storage of vehicles i.e. 

motor boats, motor homes etc. that have been on the premise.  There was discussion of the 

issue of on-loading and off-loading and active operations on the site.  Clarity is needed in terms 

of operations.  The employee parking lot is not intended to become an operational part of the 

facility itself.  The recent photographs and previous incidents seem to suggest a more organized 

and intense active use of the site.  There is a line that needs to be clearly expressed to avoid 

future confusion.  (Mr. Robinson arrived at this time)  The recent photographs show tire tracks 

over the lawn that would not been possible with the landscaping that is being proposed.  It goes 

to how restrictive this intensification of the use is intended to be and the intent is not to provide 

active operational use of the site. 

 

Reviewing the draft states: 

Section 1(C)  The ZBA and Schrade hereby agree Schrade may use the Subject Property for: (i) 

employee parking for its operations and tenants at the Facility Location: (ii) for parking not more 

than twelve trailers on the Subject Property located at the rear of the Subject Property as shown 

on and in accordance with a certain plan entitled “Proposed Parking Layout Prepared for 

George Schrade:, 259 Roosevelt Drive & Park Avenue, Derby, Connecticut, Scale 1” = 20’. 

Dated April 8, 2015, prepared by Nowakowski O’Bymachow Kane Associates (the “Site Plan”), 

and (iii) for on-loading and off-loading of approximately, but not more than twenty (20) tractor 

trailers and/or large box trucks per week, as shown on the scaled site plan. …   The hours of 

operation for use of the Subject Property for loading, off-loading, arrivals and departures of 

trucks shall be from 7:00 am to 6:30 pm Monday through Friday with the understanding that 

circumstances may occasionally arise when a returning vehicle may be arriving at the Subject 

Property after 6:30 pm as a result of traffic, etc.  No operation at the Subject Property shall 

occur after 6:30 pm, nor is the parking of trailers on the Subject Property intended to, nor shall 

it, introduce operation onto the Subject Property.   

Section 1(D)  The ZBA and Schrade further agree that there shall be no idling of tractor trailers 

or other trucks for more than three minutes on the Subject Property and that Schrade shall 

plant, maintain and replace, as necessary, a vegetative border on “D” Street consisting of 17 

Green Giant arborvitaes bushes not less than six (6) feet high at planting, planted (to be 

determined) on center as shown on the Site Plan (i.e., ten bushes along “D” Street and seven 

bushes along Park Avenue as shown) to provide enhanced visual and sound buffer against the 

Use described herein.  All parking places shall be striped and comply with dimensional 

requirements in the Derby Zoning Regulations.  Existing fencing will be maintained in good 

repair.  The provisions of Section I.1.(C) and (D) shall comprise the “Use” of the Subject 

Property. 

Section 1(E)  It is expressly understood that the Settlement Agreement is predicated on 

recognition by the Board of the Use as intensification of a pre-existing non-conforming use and 

that any activity beyond the Use as described herein, whether of operation, scale and/or 

intensity, is neither permitted nor recognized within the Use.  It is expressly agreed that parking 

or the permitting of parking of boats, mobile homes, or other outside storage is expressly 
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prohibited on the Subject Property and the Facility Location and any such vehicles or material 

shall be removed not later than approval of this Agreement by the Superior Court …” 

 

Atty. Shansky stressed that the site plan details regarding the striping and the planting must be 

completed now. 

 

George Schrade indicated that he was advised by his counsel that he had a right to conduct his 

business there just as it was two years ago.  Further, he is doing nothing wrong until Derby 

decides how the business is to be run.  He has been doing his best to maintain the site.  He 

understands that complaints are continuing.  The tracks were unexpected and the planting 

should resolve that concern.  The boat storage is a favor for a neighbor across the street at no 

charge, he will have it removed.  He is not using the lot extensively for storage.  He is asking for 

space for storage (approximately 25%) with a set timeframe.  He seeks to use the lot for use as 

a turnaround for trucks to access the loading dock at the Facility Location.  There is no intention 

to load and unload within the lot.  Currently, there are trailers onsite that are not transportable 

and he will have to bring in a crane to lift them onto a vehicle to remove them. 

 

Tammy Mulrooney of 78 New Street, Shelton; employee for Schrade stated she oversees the 

management of the facility and she is watchful of the activities in the Subject Location.  

Generally, the trucks arrive one at a time and they use the lot to turn around so as to back into 

the loading dock without extended idling.  If a truck is staged to use the loading dock, they are 

told to shut off the vehicle until such time as they will be moving into position.  She stated that 

they are doing everything possible to comply.  She stated that she schedules the deliveries so 

as not to have an overlap, so there is no off-loading and that the use does not extend after 

hours.  They do not use the front loading dock as it would disrupt traffic on Route 34. 

 

Mr. Schrade states on average there is one large tractor trailer delivery per day with smaller 

trucks such as UPS and FedEx also delivering.  He did indicate that there may be additional 

numbers on special occasions.  There are deliveries of materials for inside storage and they just 

show up, that is beyond their control. 

 

There was discussion on how the count was to be managed and accessible should there be 

concerns expressed by the City or residents.  Ms. Mulrooney noted that she currently maintains 

a calendar.  Mr. Robinson questioned that each truck delivery is accompanied with a manifest 

that should be logged.  Ms. Mulrooney indicated that the twenty truck limit per week was 

manageable and appointments would just have to be organized to maintain that limit. 

 

Alderman President Arthur Gerckens, 374 Hawthorne Avenue stated that he does not desire to 

stall the settlement discussions but he was greatly disappointed that he has asked each month 

at the Board of Alderman meetings about progress on this matter and only found out about this 

meeting two days ago due to conversation with a resident.  He received many calls at the start 

of this violation three years ago.  Residents were and are concerned with noise and extended 
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hours of operation.  He would have liked to have regular updates so he could speak 

knowledgably with the residents.  The greatest concerns came from residents above the parcel 

on Hawthorne Avenue who would hear the trucks at all hours and any day of the week.  He 

understands that the weekend operations have been stopped and residents generally voiced 

concerns of noise when they had windows open overnight.  He acknowledged the Board’s 

efforts in reaching a compromise but stressed again that he was disappointed with the 

communication failure.  The chairman noted that all discussions were within executive session 

as it was pending litigation but the agenda was posted each month defining the actions of the 

Board.  

 

Mr. Schrade raised the question that he too is a constituent and he too should be represented 

by his alderman.  Mr. Gerckens indicated that he has always been open to conversations with 

all his constituents.  The chairman interrupted the repartee and directed the conversation to the 

Board.  He explained that the draft will be presented in the courts and the judge will be making 

the decision on the outcome.  Many months have been spent developing this compromise with 

the intent to serve the neighborhood as well as Mr. Schrade. 

 

Atty. Shansky expressed the need to have an accurate depiction of what is allowed in the 

Subject Location.  She stated that this compromise is not to turn the Subject Location into an 

operation center as an extension of the Facility but rather it is a mere accommodation.  She 

stated that the language has to be detailed enough to provide a clear understanding and should 

be sufficient to not be too restrictive but certainly not too forgiving.  Any further extensions of 

use beyond that defined in the settlement would require approaching this Board again to seek 

further relief from the regulations as the actions would be non-conforming.  The terms will be 

that the operation will only be allowed Monday through Friday between 7 am and 6:30 pm.  

Further, a maximum of 20 vehicles a week will be allowed to utilize the lot for the purpose of 

accessing the loading dock as discussed and there will be 12 parking spaces as described in 

the plan.  The plantings and described maintenance should be completed as soon as possible. 

 

The chairman asked if there were any further comment.  No one came forward.  Motion was 

made by John Kowarik and second by Harvey Finkel.  Move to close the hearing at 7:54 pm.  

Motion carried unanimously. 

 

Executive Session:  Motion was made by Richard Bartholomew and second by John Kowarik.  

Move to enter into executive session at 7:55 pm. for the purpose of discussion of pending 

litigation - Schrade Roosevelt, LLC v. City of Derby ZBA with City Counsel Marjorie Shansky 

invited to attend.  Motion carried unanimously. 

 

Motion made by John Kowarik and second by Harvey Finkel.  Move to return to regular session 

at 8:20 pm.  Motion carried unanimously. 
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Motion made by John Kowarik and second by Earl Robinson.  Move to accept the presented 

draft settlement agreement with Section 1(C) (iii) written “for on-loading and off-loading of 

approximately, but not more than, twenty (20) tractor trailers and/or large box trucks per week, 

…” and the Green Giant Arborvitaes trees shall be at a minimum of six feet high at time of 

planting and the species is as defined by the landscape architect.  Motion carried unanimously. 

 

The Chairman stated as per Section 1(E) of the Settlement Agreement - It is expressly 

understood that the Settlement Agreement is predicated on recognition by the Board of the Use 

as intensification of a pre-existing non-conforming use and that any activity beyond the Use as 

described herein, whether of operation, scale and/or intensity, is neither permitted nor 

recognized within the Use.  It is expressly agreed that parking or the permitting of parking of 

boats, mobile homes, or other outside storage is expressly prohibited on the Subject Property 

and the Facility Location and any such vehicles or material shall be removed not later than 

approval of this Agreement by the Superior Court …”  The reasons the Board adopted this 

settlement being the landscaping improvements, the limitations of permitted hours and the 

permitted activities will reconcile with the neighborhood and the business operations all subject 

to the Settlement Agreement. 

 

Application – Applicant: Planet Fitness.  Location of affected premises – 56 Pershing Drive, 

Derby, CT 06418.  Appealing Section 195-69 B(1) (a) 1 seeking to allow 151 sq. foot side wall 

sign.  No one was present this evening to represent this application. 

 

The chairman noted that the application has reached the timeframe for action.  The applicant 

was at the April meeting without sufficient notifications as required, they did not attend the May 

meeting and are not here this evening.  The Board has no further information from the applicant. 

 

Motion was made by John Kowarik and second by Phyllis Sochrin.  Move to deny the 

application without prejudice.  Motion carried unanimously. 

 

Application – Applicant: Richard Lindner.  Location of affected premises – 72 Mount Pleasant 

Street, Derby, CT 06418.  Appealing Section 195-13 E(1) and 195-13 E(2) seeking to build a 

two-family house.          No one was present this evening.  The application was considered not 

received and no action was taken. 

 

Motion was made by John Kowarik and second by Harvey Finkel.  Move to adjourn the meeting 

at 8:30 p.m.  Motion carried unanimously. 

 

Respectfully prepared, 

Karen Kemmesies 

Karen Kemmesies, secretary 

 

These minutes are subject to Board approval at their next scheduled meeting. 


