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EJCDC STANDARD GENERAL CONDITIONS FOR PROCUREMENT CONTRACTS 
 
 
ARTICLE 1 – DEFINITIONS AND TERMINOLOGY 
 
1.01 Defined Terms 
 
 A.  Whenever used in the Bidding Requirements or 
Contract Documents and printed with initial capital letters, 
the terms listed below will have the meanings indicated 
which are applicable to the singular or plural thereof.  In 
addition to terms specifically defined, terms with initial 
capital letters in the Contract Documents include references 
to identified articles and paragraphs, and the titles of other 
documents or forms. 
 

1. Addenda--Those written or graphic instruments 
issued prior to the opening of Bids in accordance with the 
Bidding Requirements which clarify or change the 
Bidding Requirements or the proposed Contract 
Documents. 

 
2. Agreement--The written instrument signed by both 

Buyer and Seller covering the Goods and Special Services 
and which lists the Contract Documents in existence on 
the Effective Date of the Agreement. 

 
3. Application for Payment--The form acceptable to 

Buyer which is used by Seller in requesting progress and 
final payments and which is accompanied by such 
supporting documentation as is required by the Contract 
Documents. 
 

4. Bid--An offer or proposal submitted on the 
prescribed form setting forth the prices for the Goods and 
Special Services to be provided.  

 
5. Bidder--A person who submits a Bid directly to 

Buyer. 
 

6. Bidding Documents--The Bidding Requirements 
and the proposed Contract Documents (including all 
Addenda). 

 
7. Bidding Requirements--The Advertisement or 

Invitation to Bid, Instructions to Bidders, Form of Bid 
security, if any, and Bid Form with any supplements. 

 
8. Buyer--The person or public entity purchasing the 

Goods and Special Services. 
 

9. Change Order--A document recommended by 
Engineer which is signed by Seller and Buyer and 
authorizes an addition, deletion, or revision to the 
Contract Documents or an adjustment in the Contract 
Price or the Contract Times, issued on or after the 
Effective Date of the Agreement. 

 
10. Claim--A written demand or assertion by Buyer or 

Seller seeking an adjustment of Contract Price or Contract 

Times, or both, or other relief with respect to the terms of 
the Contract.  

 
11. Contract--The entire and integrated written 

agreement between Buyer and Seller concerning the 
Goods and Special Services.  The Contract supersedes 
prior negotiations, representations, or agreements, 
whether written or oral. 

 
12. Contract Documents--Those items listed in the 

Agreement.   Only printed or hard copies of the items 
listed in the Agreement are Contract Documents. Files in 
electronic media format of text, data, graphics, and the 
like are not Contract Documents,  and may not be relied 
on by Seller.  Approved Shop Drawings and other Seller’s 
submittals are not Contract Documents.  

 
13. Contract Price-- The moneys payable by Buyer to 

Seller for furnishing the Goods and Special Services in 
accordance with the Contract Documents as stated in the 
Agreement. 

 
14. Contract Times--The times stated in the Agreement 

by which the Goods must be delivered and Special 
Services must be furnished. 

 
15. Drawings--That part of the Contract Documents 

prepared or approved by Engineer which graphically 
shows the scope, intent, and character of the Goods and 
Special Services to be furnished by Seller. 

 
16. Effective Date of the Agreement--The date 

indicated in the Agreement on which it becomes effective, 
but if no such date is indicated, it means the date on which 
the Agreement is signed and delivered by the last of the 
two parties to sign and deliver. 
 

17. Engineer--The person designated as such in the 
Agreement. 

 
18. Field Order--A written order issued by Engineer 

which requires minor changes in the Goods or Special 
Services but which does not involve a change in the 
Contract Price or Contract Times.   

 
19. General Requirements--Sections of  Division 1 of 

the Specifications. The General Requirements pertain to 
all sections of the Specifications. 

 
20. Goods--The tangible and movable personal 

property that is described in the Contract Documents, 
regardless of whether the property is to be later  attached 
to realty. 

 
21. Laws and Regulations; Laws or Regulations--Any 

and all applicable laws, rules, regulations, ordinances, 
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codes, and orders of any and all governmental bodies, 
agencies, authorities, and courts having jurisdiction. 

 
22. Milestone--A principal event specified in the 

Contract Documents relating to an intermediate 
completion date or time prior to the Contract Times.   

 
23. Notice of Award--The written notice by Buyer to 

the apparent Successful Bidder stating that upon timely 
compliance by the apparent Successful Bidder with the 
conditions precedent listed therein, Buyer will sign and 
deliver the Agreement.  

 
24. Notice to Proceed-- A written notice given by 

Buyer to Seller fixing the date on which the Contract 
Times commence to run and on which Seller shall start to 
perform under the Contract. 

 
25. Point of Destination --The  specific address of the 

location where delivery of the Goods shall be made as 
stated in the Agreement. 

 
26. Project--The total undertaking of which the Goods 

and Special Services to be provided under the Contract are 
a part.   

 
27. Project Manual--The bound documentary 

information prepared for bidding and furnishing the 
Goods and Special Services.  A listing of the contents of 
the Project Manual, which may be bound in one or more 
volumes, is contained in the table(s) of contents. 

 
28. Samples--Physical examples of materials, 

equipment, or workmanship that are representative of 
some portion of the Goods and which establish the 
standards by which such portion of the Goods or Special 
Services will be judged. 

 
29. Seller--The person furnishing the Goods and 

Special Services. 
 

30. Shop Drawings--All drawings, diagrams, 
illustrations, schedules, and other data or information 
which are specifically prepared or assembled by or for 
Seller and submitted by Seller to illustrate some portion of 
the Goods or Special Services. 

 
31. Special Services--Services associated with the 

Goods to be furnished by Seller as required by the 
Contract Documents. 

 
32. Specifications--That part of the Contract 

Documents consisting of written technical descriptions of 
materials, equipment, systems, standards and 
workmanship as applied to the furnishing of the Goods 
and Special Services, and certain administrative details 
applicable thereto.   

 

33. Successful Bidder--The lowest responsible Bidder 
submitting a responsive Bid, to whom Buyer makes an 
award.   

 
34. Supplementary Conditions--That part of the 

Contract Documents which amends or supplements these 
General Conditions. 

 
35. Written Amendment--A written statement 

modifying the Contract Documents, signed by Buyer and 
Seller on or after the Effective Date of the Agreement and 
normally dealing with the administrative aspects of the 
Contract Documents.  

 
1.02 Terminology 
 
 A. Intent of Certain Terms or Adjectives 
 

1. The Contract Documents include the terms “as 
allowed,” “as approved,” “as ordered,” “as directed” or 
terms of like effect or import to authorize an exercise of 
professional judgment by Engineer.  In addition, the 
adjectives “reasonable,” “suitable,” “acceptable,” 
“proper,” “satisfactory,” or adjectives of like effect or 
import are used to describe an action or determination of 
Engineer as to the Goods or Special Services.  It is 
intended that such exercise of professional judgment, 
action or determination will be solely to evaluate, in 
general, the Goods or Special Services for compliance 
with the requirements of and information in the Contract 
Documents and conformance with the design concept of 
the completed Project as a functioning whole as shown or 
indicated in the Contract Documents (unless there is a 
specific statement indicating otherwise).  The use of any 
such term or adjective shall not be effective to assign to 
Engineer any duty or authority to supervise or direct the 
furnishing of Goods or Special Services or any duty or 
authority to undertake responsibility contrary to any other 
provision of the Contract Documents.  

 
2. Unless stated otherwise in the Contract Documents, 

words or phrases which have a well-known technical or 
construction industry or trade meaning are used in the 
Contract Documents in accordance with such recognized 
meaning.   

 
3. The word “non-conforming” when modifying the 

words “Goods” or “Special Services”, refers to Goods or 
Special Services that fail to conform to the Contract 
Documents. 

 
4. The word “receipt” when referring to the Goods, 

shall mean the physical taking and possession by the 
Buyer under the conditions specified in Paragraph 
8.01.B.3. 

 
 B. Day 
 

1. The word “day” shall constitute a calendar day of 
24 hours measured from midnight to the next midnight.  
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ARTICLE 2 - PRELIMINARY MATTERS 
 
2.01 Delivery of Bonds 
 
 A. When Seller delivers the executed Agreements to 
Buyer, Seller also shall deliver such bonds as Seller may be 
required to furnish. 
 
2.02 Copies of Documents  
 
 A. Buyer shall furnish Seller up to five copies of the 
Contract Documents. Additional copies will be furnished 
upon request at the cost of reproduction. 
 
2.03 Commencement of Contract Times; Notice to 
Proceed 
 
 A. The Contract Times will commence to run on the 
thirtieth day after the Effective Date of the Agreement or, if 
a Notice to Proceed is given, on the day indicated in the 
Notice to Proceed. A Notice to Proceed may be given at any 
time within 30 days after the Effective Date of the 
Agreement. In no event will the Contract Times commence 
to run later than the sixtieth day after the day of Bid opening 
or the thirtieth day after the Effective Date of the 
Agreement, whichever date is earlier. 
 
2.04 Designated Representatives 
  
 A. Buyer and Seller shall each designate its 
representative at the time the Agreement is signed.  Each 
representative shall have full authority to act on behalf of 
and make binding decisions in any matter arising out of or 
relating to the Contract. 
 
2.05 Before Starting Fabrication/Assembly of Goods 
 
 A. Seller’s Review of Contract Documents: Before 
commencing performance of the Contract, Seller shall 
carefully study and compare the Contract Documents and 
check and verify pertinent requirements therein and, if 
specified, all applicable field measurements. Seller shall 
promptly report in writing to Buyer and Engineer any 
conflict, error, ambiguity or discrepancy which Seller may 
discover and shall obtain a written interpretation or 
clarification from Engineer before proceeding with any 
work affected thereby. 
 
2.06 Progress Schedule 
 
 A. Within 15 days after the Contract Times start to run, 
Seller shall submit to Buyer and Engineer an acceptable 
progress schedule of activities, including at a minimum, 
Shop Drawing and Sample submittals, tests, and deliveries 
as required by the Contract Documents. No progress 
payment will be made to Seller until an acceptable  schedule 
is submitted to Buyer and Engineer.  
 

 B. The progress schedule will be acceptable to Buyer 
and Engineer if it provides an orderly progression of the 
submittals, tests, and deliveries to completion within the 
specified Milestones and the Contract Times. Such 
acceptance will not impose on Buyer or Engineer 
responsibility for the progress schedule, for sequencing, 
scheduling, or progress of the work nor interfere with or 
relieve Seller from Seller’s full responsibility therefor.  Such 
acceptance shall not be deemed to acknowledge the 
reasonableness and attainability of the schedule. 
 
2.07 Preliminary Conference 
 
 A. Within 20 days after the Contract Times start to run, a 
conference attended by Seller, Buyer, Engineer and others 
as appropriate will be held to establish a working 
understanding among the parties as to the Goods and 
Special Services and to discuss the schedule referred to in 
Paragraph 2.06.A., procedures for handling Shop Drawings 
and other submittals, processing Applications for Payment, 
and maintaining required records. 
 
ARTICLE 3 - CONTRACT DOCUMENTS: INTENT 
AND AMENDING 
 
3.01 Intent 
 
 A. The Contract Documents are complementary; what is 
called for by one is as binding as if called for by all.   
 
 B. Any labor, documentation, services, materials, or 
equipment that may reasonably be inferred from the 
Contract Documents or from prevailing custom or trade 
usage as being required to produce the intended result will 
be provided, whether or not specifically called for, at no 
additional cost to Buyer. 
 
 C. Clarifications and interpretations of, or notifications 
of minor variations and deviations in, the Contract 
Documents, will be issued by Engineer as provided in 
Article 9. 
 
3.02 Laws and Regulations, Standards, Specifications and 
Codes 
 
 A. Reference to standards, specifications, manuals, or 
codes of any technical society, organization, or association, 
or to Laws and Regulations, whether such reference be 
specific or by implication, shall mean the standard, 
specification, manual, code, or Laws and Regulations in 
effect at the time of opening of Bids (or on the Effective 
Date of the Agreement if there were no Bids), except as may 
be otherwise specifically stated in the Contract Documents. 
 
 B. No provision of any such standard, specification, 
manual or code, or any instruction of a supplier shall be 
effective to change the duties or responsibilities of Buyer  or 
Engineer, or any of their subcontractors, consultants, agents, 
or employees from those set forth in the Contract 
Documents, nor shall any such provision or instruction be 
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effective to assign to Buyer or Engineer, or any of their 
consultants, agents, or employees any duty or authority to 
supervise or direct the performance of Seller’s obligations or 
any duty or authority to undertake responsibility 
inconsistent with the provisions of the Contract Documents. 
 
3.03 Reporting and Resolving Discrepancies 
 
 A. Reporting Discrepancies:  If, during the performance 
of the Contract, Seller discovers any conflict, error, 
ambiguity, or discrepancy within the Contract Documents or 
between the Contract Documents and any provision of any 
Law or Regulation applicable to the performance of the 
Contract or of any standard, specification, manual or code, 
or of any instruction of any supplier, Seller shall promptly 
report it to Buyer  in writing for Engineer’s review.  Seller 
shall not proceed with the furnishing of the Goods or 
Special Services affected thereby until an amendment to or 
clarification of the Contract Documents has been issued.  
Seller shall not be liable to Buyer or Engineer for failure to 
report any such conflict, error, ambiguity, or discrepancy 
unless Seller knew or reasonably should have known 
thereof.   
 
 B. Resolving Discrepancies:  Except as may be 
otherwise specifically stated in the Contract Documents, the 
provisions of the Contract Documents shall take precedence 
in resolving any conflict, error, ambiguity, or discrepancy 
between the provisions of the Contract Documents and: 
 

1. the provisions of any standard, specification, 
manual, code, or instruction (whether or not specifically 
incorporated by reference in the Contract Documents); or  

 
2. the provisions of any Laws or Regulations 

applicable to the furnishing of the Goods and Special 
Services (unless such an interpretation of the provisions of 
the Contract Documents would result in violation of such 
Law or Regulation). 

 
3.04 Amending and Clarifying Contract Documents 
 
 A. The Contract Documents may be amended to provide 
for additions, deletions, and revisions to the Goods or 
Special Services or to modify the terms and conditions 
thereof by a Written Amendment or a Change Order. 
 
 B. The requirements of the Contract Documents may be 
supplemented, and minor variations and deviations in the 
Goods or Special Services not affecting Contract Price or 
Contract Times may be authorized, by one or more of the 
following ways: 1) a Field Order; 2) Engineer’s approval of 
a Shop Drawing pursuant to Paragraph 5.06.D.2; or 3) 
Engineer’s written interpretation or clarification. 
 
ARTICLE 4 - BONDS AND INSURANCE 
 
4.01 Bonds 
 

 A.  Seller shall furnish  performance and payment bonds, 
each in an amount at least equal to the Contract Price, to 
Buyer.  The bonds shall be delivered in accordance with 
Paragraph 2.01 and shall remain in effect at least one year 
after the date final payment is due, except as provided 
otherwise by Laws or Regulations. 
 
 B. The bonds shall be issued in the form prescribed by 
the Contract Documents except as provided otherwise by 
Laws or Regulations and shall be executed by a surety 
named in the current list of “Companies Holding 
Certificates of Authority as Acceptable Sureties on Federal 
Bonds and as Acceptable Reinsuring Companies” as 
published in Circular 570 by the Financial Management 
Service, Surety Bond Branch, U.S. Department of the 
Treasury.  Bonds signed by an agent must be accompanied 
by a certified copy of such agent’s authority to act. 
 
 C. If the surety on a bond is declared bankrupt or 
becomes insolvent or its right to do business is terminated in 
the state where the Project is located or it ceases to meet the 
requirements of Paragraph 4.01.B, Seller shall provide 
another bond and surety which comply with those 
requirements within 20 days, at Seller’s expense. 
 
4.02 Insurance 
 
 A. Seller shall provide insurance of the types and 
coverages and in the amounts stipulated in the 
Supplementary Conditions. 
 
 
ARTICLE 5 - SELLER’S RESPONSIBILITIES 
 
5.01 Supervision and Superintendence 
 
 A. Seller shall be solely responsible for the means, 
methods, techniques, sequences, and procedures used in 
performing its obligations.  Seller shall be responsible to see 
that the completed Goods and Special Services conform to 
the Contract Documents. 
 
5.02 Labor, Materials and Equipment 
 
 A. Seller shall provide competent, qualified and trained 
personnel in all aspects of its performance of the Contract. 
 
 B. All equipment, products and material incorporated 
into the Goods shall be as specified, or if not specified, shall 
be new, of good quality and protected, assembled, used, 
connected, applied, cleaned and conditioned in accordance 
with the original manufacturer’s instructions, except as 
otherwise may be provided in the Contract Documents.    
 
5.03 Compliance with Laws and Regulations, Standards, 
Specifications and Codes 
 
 A. Seller shall comply with all Laws and Regulations 
applicable to the furnishing of the Goods and Special 
Services. 
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5.04 Or Equals 
 
 A. Whenever an item of material or equipment to be 
incorporated into the Goods is specified or described in the 
Contract Documents by using the name of a proprietary item 
or the name of a particular supplier or manufacturer, the 
specification or description is intended to establish the type, 
function, appearance, and quality required.  Unless the 
specification or description contains or is followed by words 
reading that no like, equivalent, or “or-equal” item is 
permitted, other items of material or equipment or material 
or equipment of other suppliers or manufacturers may be 
submitted to Buyer for Engineer’s review. 
 

1. If in Engineer’s sole discretion, such an item of 
material or equipment proposed by Seller is functionally 
equal to that named and sufficiently similar so that no 
change in related work will be required, it may be con-
sidered by Engineer as an “or-equal” item.  

 
2. For the purposes of this paragraph, a proposed item 

of material or equipment may be considered functionally 
equal to an item so named if:  

 
a.  in the exercise of reasonable judgment, 

Engineer determines that:  1) it is at least equal in 
quality, durability, appearance, strength, and design 
characteristics; and 2) it will reliably perform at least 
equally well the function imposed by the design 
concept of the completed Project as a functioning 
whole; and 

 
b.  Seller certifies that: 1) there is no increase in 

any cost including capital, installation or operating to 
Buyer;  and 2) the proposed item will conform 
substantially, even with deviations, to the detailed 
requirements of the item named in the Contract 
Documents. 

 
 B. Engineer’s Evaluation:  Engineer will be allowed a 
reasonable time within which to evaluate each proposal or 
submittal made pursuant to Paragraph 5.04.A.  Engineer will 
be the sole judge of acceptability.  No “or-equal”  will be or-
dered, manufactured or utilized until Engineer’s review is 
complete, which will be evidenced by an approved Shop 
Drawing.  Engineer will advise Buyer and Seller in writing 
of any negative determination.  Notwithstanding Engineer’s 
approval of an “or-equal” item, Seller shall  remain 
obligated to comply with the requirements of the Contract 
Documents. 
 
 C. Special Guarantee:  Buyer may require Seller to 
furnish at Seller’s expense a special performance guarantee 
or other surety with respect to any such proposed “or-
equal.”  
 
 D. Data:  Seller shall provide all data in support of any 
such proposed “or-equal” at Seller’s expense. 
 

5.05 Taxes 
 
 A. Seller shall be responsible for all taxes and duties 
arising out of the sale of the Goods and the furnishing of 
Special Services.  All taxes are included in the Contract 
Price.   
 
5.06 Shop Drawings and Samples 
 
 A. Seller shall submit Shop Drawings and Samples to 
Buyer for Engineer’s review and approval in accordance 
with the schedule required in Paragraph 2.06.A. All 
submittals will be identified as required and furnished in the 
number of copies specified in the Contract Documents. The 
data shown on the Shop Drawings will be complete with 
respect to quantities, dimensions, specified performance and 
design criteria, materials, and similar data to show Engineer 
the services, materials, and equipment Seller  proposes to 
provide. 
 
 B. Where a Shop Drawing or Sample is required by the 
Contract Documents, any related work performed prior to 
Engineer’s approval of the pertinent submittal will be at the 
sole expense and responsibility of Seller. 
 
 C. Submittal Procedures 
 

1. Before submitting each Shop Drawing or Sample, 
Seller shall have determined and verified: 

 
a.  all field measurements (if required), quantities, 

dimensions, specified performance criteria, installation 
requirements, materials, catalog numbers, and similar 
information with respect thereto; and  

 
b.  that all materials are suitable with respect to 

intended use, fabrication, shipping, handling, storage, 
assembly, and installation pertaining to the furnishing 
of Goods and Special Services. 

 
2. Seller shall also have reviewed and coordinated 

each Shop Drawing or Sample with the Contract 
Documents. 

 
3. Each submittal shall include a written certification 

from Seller that Seller has reviewed the subject submittal 
and confirmed that it is in compliance with the 
requirements of the Contract Documents.  Both Buyer and 
Engineer shall be entitled to rely on such certification 
from Seller. 

 
4. With each submittal, Seller shall give Buyer and 

Engineer specific written notice of any variations that the 
Shop Drawing or Sample may have from the requirements 
of the Contract Documents.  This notice shall be both in a 
written communication separate from the submittal and by 
specific notation on each Shop Drawing or Sample.   

 
 D. Engineer’s Review 
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1. Engineer will provide timely review of  Shop 
Drawings and Samples. 

 
2. Engineer’s approval of Shop Drawings or Samples 

will be subject to the standard of Paragraph 1.02.A.1.  
Engineer’s approval will not relieve Seller from 
responsibility for any variation from the requirements of 
the Contract Documents unless Seller has in writing called 
Engineer’s attention to each such variation at the time of 
each submittal as required by Paragraph 5.06.C.1. and 
Engineer has given written approval of each such varia-
tion by specific written notation thereof incorporated in or 
accompanying the Shop Drawing or Sample approval. 

 
 E. Resubmittal Procedures 
 

1. Seller shall make corrections required by Engineer 
and shall return the required number of corrected copies 
of Shop Drawings and submit as required new Samples 
for review and approval. Seller shall direct specific 
attention in writing to any revisions other than the 
corrections called for by Engineer on previous submittals. 

 
5.07 Continuing Performance 
 
 A. Seller shall adhere to the progress schedule 
established in accordance with Paragraph 2.06.A., and the 
Goods shall be delivered and the Special Services furnished 
within the Contract Times specified in the Agreement. 
 
 B. Seller shall carry on the work and adhere to the 
progress schedule during all disputes or disagreements with 
Buyer. No work shall be delayed or postponed pending 
resolution of any disputes or disagreements. 
 
5.08 Seller’s Warranties and Guarantees 
 
 A. Seller warrants and guarantees to Buyer that the title  
to the Goods conveyed shall be proper, its transfer rightful, 
and free from any security interest, lien, or other 
encumbrance.  
 
 B. Seller warrants and guarantees to Buyer that all 
Goods and Special Services will conform with the Contract 
Documents, including any Samples approved by Engineer, 
and the Goods will be of merchantable quality.  Engineer 
shall be entitled to rely on representation of Seller’s 
warranty and guarantee. 
 
 C. Seller’s warranty and guarantee hereunder excludes 
defects or damage caused by: 
 

1. abuse, improper modification or improper 
maintenance or operation by persons other than Seller, or 

 
2. normal wear and tear under normal usage. 

 
 D. Seller’s obligation to furnish the Goods and Special 
Services in accordance with the Contract Documents shall 
be absolute.  None of the following will constitute an 

acceptance of Goods or Special Services that are non-
conforming, or a release of Seller’s obligation to furnish the 
Goods and Special Services in accordance with the Contract 
Documents: 
 

1. observations by Buyer or Engineer; 
 

2. recommendation by Engineer or payment by Buyer 
of any progress or final payment; 

 
3. use of the Goods by Buyer; 

 
4. any acceptance by Buyer (subject to the provisions 

of Paragraph 8.02.D.1) or any failure to do so; 
 

5. the issuance of a notice of acceptance by Buyer 
pursuant to the provisions of Article 8; 

 
6. any inspection, test or approval by others; or 

 
7. any correction of non-conforming Goods or Special 

Services by Buyer. 
 
 E. Buyer shall within a reasonable time notify Seller of 
any breach of Seller’s warranties or guarantees.  If Buyer 
receives notice of a suit or claim as a result of such breach, 
Buyer also may give Seller notice in writing to defend such 
suit or claim.  If Seller fails to defend such suit or claim, 
Seller will be bound in any subsequent suit or claim against 
Seller by Buyer by any factual determination in the prior 
suit. 
 
5.09 Indemnification 
 
 A. To the fullest extent permitted by Laws and 
Regulations, Seller shall indemnify and hold harmless 
Buyer, Engineer, and their officers, directors, shareholders, 
partners, employees, agents, consultants, contractors and 
subcontractors from any and all claims, costs, losses, and 
demands or judgments for damages for claims (including 
but not limited to fees and charges of engineers, architects, 
attorneys and other professionals and all court or arbitration 
or other dispute resolution costs) caused by, arising out of or 
relating to a negligent act or omission or the breach of any 
obligation under this Contract by Seller, or its officers, 
directors, shareholders, partners, employees, agents, 
consultants, contractors or subcontractors, or anyone for 
whom Seller is responsible, provided that any such claim, 
cost, loss, or damage;  
 

1. is attributable to bodily injury, sickness, disease, or 
death, or to injury to or destruction of tangible property 
(other than the Goods or Special Services themselves), 
including the loss of use resulting therefrom; and 

 
2. is caused in whole or in part by any negligent act or 

omission of Seller or any individual or entity directly or 
indirectly employed to furnish any of the Goods or 
Special Services or anyone for whose acts Seller may be 
liable, regardless of whether or not caused in part by any 
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negligence or omission of an individual or entity 
indemnified hereunder or whether liability is imposed 
upon such indemnified party by Laws and Regulations 
regardless of the negligence of any such individual or 
entity. 

 
 B. The indemnification obligations of Seller under 
paragraph 5.09.A shall not extend to the liability of 
Engineer and Engineer’s consultants or to the officers, 
directors, partners, employees, agents, and other consultants 
and subcontractors of each and any of them arising out of: 
 

1. the preparation or approval of, or the failure to 
prepare or approve, maps, Drawings, opinions, reports, 
surveys, Change Orders, designs, or Specifications; or 

 
2. giving directions or instructions, or failing to give 

them, if that is the primary cause of the injury or damage. 
 
ARTICLE 6 - SHIPPING AND DELIVERY 
 
6.01 Shipping 
 
 A. Seller shall select the carrier and bear all costs of 
packaging, transportation, insurance, special handling and 
any other costs associated with shipment and delivery.  
 
6.02 Delivery 
 
 A. Seller shall deliver the Goods F.O.B. the Point of  
Destination in accordance with the Contract Times set forth 
in the Agreement, or other date agreed to by Buyer and 
Seller.  
 
 B. Seller shall provide written notice to Buyer at least 15 
days before shipment of the manner of shipment and the 
anticipated delivery date.  The notice shall also include any 
instructions concerning special equipment or services 
required at the Point of  Destination to unload and care for 
the Goods.  Seller shall also require the carrier to give Buyer 
at least 24 hours notice by telephone prior to the anticipated 
hour of delivery. 
 
 C. Buyer will be responsible and bear all costs for 
unloading the Goods from carrier. 
 
 D. Buyer will assure that adequate facilities are available 
to  receive delivery of the Goods during the Contract Times 
set forth in the Agreement, or another date agreed by Buyer 
and Seller. 
 
 E. No partial deliveries shall be allowed, unless 
permitted or required by the Contract Documents or agreed 
to in writing by Buyer. 
 
6.03 Risk of Loss 
 
 A. Risk of loss and insurable interests transfer from 
Seller to Buyer  upon Buyer’s receipt of the Goods.  
 

 B. Notwithstanding the provisions of Paragraph 6.03.A, 
if Buyer rejects the Goods as non-conforming,  the risk of 
loss on such Goods shall remain with Seller until Seller 
corrects the non-conformity or Buyer accepts the Goods. 
 
ARTICLE 7 - CHANGES: SCHEDULE AND DELAY 
 
7.01  Changes in the Goods and Special Services 
 
 A. Buyer may at any time, without notice to any surety, 
make changes in the Contract Documents within the general 
scope of the Contract. 
 
 B. If any such change or action by Buyer affects the 
Contract Price or Contract Times, Seller shall notify Buyer 
within 15 days after the occurrence of the event giving rise 
thereto, and written supporting data will be submitted to 
Buyer within 45 days after such occurrence.  If Seller fails 
to do so, Seller waives any Claim for such adjustment. 
 
 C. Seller shall not suspend performance while Buyer and 
Seller are in the process of making such changes and any 
related adjustments. 
 
7.02 Changes in Laws and Regulations 
 
 A. Changes in Laws or Regulations not known at the 
time of opening of Bids (or, on the Effective Date of the 
Agreement if there were no Bids) having an effect on the 
cost or time of furnishing the Goods and Special Services 
shall be the subject of an adjustment in Contract Price or 
Contract Times.  If Buyer and Seller are unable to agree on 
entitlement to or on the amount or extent, if any, of any such 
adjustment, a Claim may be made therefor as provided in 
Paragraph  9.06.A. 
 
7.03 Changing Contract Price or Contract Times 
 
 A. The Contract Price or Contract Times may only be 
changed by:   
 

1. a Change Order;  
 

2. a Written Amendment; or 
 

3. a written unilateral order of Buyer, in which case 
Seller shall be entitled to an equitable adjustment in 
Contract Price or Contract Times for any reasonable and 
necessary costs or delays incurred by Seller to 
accommodate such a change. 

 
 B. If Seller is prevented from delivering the Goods or 
performing the Special Services within the Contract Times 
for any unforeseen reason beyond its control and not 
attributable to its actions or inactions, then Seller shall be 
entitled to an adjustment of the Contract Times to the extent 
attributable to such reason.  Such reasons include fire, 
floods, epidemics, abnormal weather conditions, acts of 
God, acts of war, directions by government authority, and 
other like matters.  If such an event occurs and delays 
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Seller’s performance, Seller shall notify Buyer in writing 
within 15 days of the beginning of the event causing the 
delay, stating the reason therefor.  
 
 C. Contract Times will not be modified for delays within 
the control of Seller, including labor strife, transportation 
shortages or delays at Seller’s facilities. Delays attributable 
to and  within the control of Seller’s subcontractors or 
suppliers shall be deemed to be delays within the control of 
Seller. 
 
 D. If Seller is prevented from delivering the Goods or 
furnishing the Special Services within the Contract Times 
due to the actions or inactions of Buyer, Seller shall be 
entitled to any reasonable and necessary additional costs 
arising out of such delay to the extent directly attributable to 
Buyer. 
 
 E.  Neither Buyer nor Seller shall be entitled to any 
damages arising from delays which are beyond the control 
of both Buyer and Seller, including but not limited to fires, 
floods, epidemics, abnormal weather conditions, acts of 
God, acts of war, direction by government authority, and 
other like matters. 
 
ARTICLE 8 - BUYER’S RIGHTS 
 
8.01  Inspections and Testing 
 
 A. General 
 

1. Buyer shall have the right to perform, or cause to 
be performed, reasonable inspections and require 
reasonable tests of the Goods at Seller’s facility, and at the 
Point of Destination.  Seller shall allow Buyer a 
reasonable time to perform such inspections or tests.   

 
2. Seller shall bear all expenses, except for travel, 

lodging and subsistence expenses of Buyer’s 
representatives, for inspections and tests at Seller’s 
facility, but Buyer shall be entitled to reimbursement from 
Seller of travel, lodging and subsistence expenses of 
Buyer’s representatives if the Goods are non-conforming. 

 
3. Buyer shall bear all expenses, except for travel, 

lodging and subsistence expenses of Seller’s 
representatives, for inspections and tests at the Point of 
Destination, but Buyer shall be entitled to reimbursement 
from Seller for Buyer’s expenses for reinspection or 
retesting if, on the basis of an initial inspection or testing, 
the Goods are determined to be non-conforming. 

 
4. Seller shall provide Buyer 30 days written  notice 

of the readiness of the Goods for all inspections, tests, or 
approvals which the Contract Documents specify are to be 
observed by Buyer prior to shipment. 

 
5. Buyer will give Seller timely notice of all specified 

tests, inspections and approvals of the Goods which are to 
be conducted at the Point of Destination. 

 
6. If, on the basis of any inspections or testing, the 

Goods appear to be conforming, Buyer will give Seller 
prompt notice thereof.  If on the basis of said inspections 
or testing, the Goods appear to be non-conforming, Buyer 
will give Seller prompt notice thereof and will advise 
Seller of the remedy Buyer elects under the provisions of 
Paragraph 8.02. 

 
7. Neither payments made by Buyer to Seller prior to 

any tests or inspections, nor any tests or inspections shall 
constitute acceptance of non-conforming Goods, or 
prejudice Buyer’s rights under the Contract. 

 
 B. Inspection on Delivery 
 

1. Buyer or Engineer will inspect the Goods upon 
delivery solely for purposes of identifying the Goods and 
general verification of quantities and observation of 
apparent condition in order to provide a basis for a 
progress payment.  Such inspection will not be construed 
as final or as receipt of any Goods and Special Services 
that, as a result of subsequent inspections and tests, are 
determined to be non-conforming. 

 
2. Within ten days of such inspection, Buyer 

  shall provide Seller with written notice of Buyer’s 
determination regarding conformity of the Goods.  In the 
event Buyer does not provide such notice, it will be 
presumed that the Goods appear to be conforming. 
 

3.  If, on the basis of the inspection specified in 
Paragraph 8.01.B.1, the Goods appear to be conforming, 
Buyer’s notice thereof to Seller will acknowledge receipt 
of the Goods. 

 
 C. Final Inspection 
 

1. After all of the Goods have been incorporated into 
the Project, tested in accordance with such testing 
requirements as are specified, and are functioning as 
intended, Buyer or Engineer will make a final inspection. 

 
2. If, on the basis of the final inspection, the Goods 

are conforming, Buyer’s notice thereof will constitute 
Buyer’s acceptance of the Goods. 

 
3. If, on the basis of the final inspection, the Goods 

are non-conforming, Buyer will identify the non-
conformity in writing. 

 
8.02 Non-Conforming Goods or Special Services 
 
 A. If, on the basis of inspections and testing prior to 
delivery, the Goods appear to be non-conforming, or if at 
any time after Buyer has acknowledged receipt of delivery 
and before the expiration of the correction period described 
in Paragraph 8.03, Buyer determines that the Goods are non-
conforming, Seller shall promptly, without cost to Buyer 
and in response to written instructions from Buyer, either 
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correct such non-conforming Goods, or, if rejected by 
Buyer, remove and replace the non-conforming Goods with 
conforming Goods, including all work required for 
reinstallation.  
 
 B. Buyer’s Rejection of Non-Conforming Goods 
 

1. If Buyer elects to reject the Goods in whole or in 
part, Buyer’s notice to Seller will describe in sufficient 
detail the  non-conforming aspect of the Goods. If Goods 
have been delivered to Buyer, Seller shall promptly, and 
within the Contract Times, remove and replace the  
rejected Goods. 

 
2. Seller shall bear all costs, losses and damages 

attributable to the removal and replacement of the non-
conforming Goods as provided in Paragraph 8.02.E. 

 
3. Upon rejection of the Goods, Buyer retains a 

security interest in the Goods or to the extent of any 
payments made and expenses incurred in their testing and 
inspection. 

 
 C. Remedying Non-Conforming Goods or Special 
Services 
 

1. If Buyer elects to permit the Seller to modify the 
Goods to remove the non-conformance, Seller shall 
promptly provide a schedule for such modifications and 
shall make the Goods conforming within a reasonable 
time. 

 
2. If Buyer notifies Seller in writing that any of the 

Special Services are non-conforming, Seller shall 
promptly provide conforming services acceptable to 
Buyer.  If Seller fails to do so, Buyer may delete the 
Special Services and reduce the Contract Price a 
commensurate amount. 

 
 D. Buyer’s Acceptance of Non-Conforming Goods 
 

1. Instead of requiring correction or removal and 
replacement of non-conforming Goods discovered either 
before or after final payment, Buyer may accept the non-
conforming Goods.  Seller shall bear all costs, losses, and 
damages attributable to Buyer’s evaluation of and 
determination to accept such non-conforming Goods as 
provided in Paragraph 8.02.E. 

 
 E. Seller shall pay all claims, costs, losses, and damages, 
including but not limited to all fees and charges for re-
inspection, retesting and for any engineers, architects, 
attorneys and other professionals, and all court or arbitration 
or other dispute resolution costs arising out of or relating to 
the non-conforming Goods or Special Services, including 
the correction or removal and replacement of the non-
conforming Goods and the replacement of property of Buyer 
and others destroyed by the correction or removal and 
replacement of the non-conforming Goods, or the obtaining 
of conforming Special Services from others. 

 
8.03 Correction Period 
 
 A. Seller’s responsibility for correcting all non-
conformities in the Goods will extend for a period of one 
year after the earlier of the date on which Buyer has placed 
the Goods in continuous service or the date of final 
payment, or for such longer period of time as may be 
prescribed by Laws or Regulations or by the terms of any 
specific provisions of the Contract Documents. 
 
ARTICLE 9 - ROLE OF ENGINEER 
 
9.01 Duties and Responsibilities 
 
 A. The duties and responsibilities and the limitations of 
authority of Engineer are set forth in the Contract 
Documents. 
 
9.02 Clarifications and Interpretations 
 
 A. Engineer will issue with reasonable promptness such 
written clarifications or interpretations of the Contract 
Documents as Engineer may determine necessary, which 
shall be consistent with or reasonably inferable from the 
overall intent of the Contract Documents. Such written 
clarifications and interpretations will be binding on Buyer 
and Seller. If either Buyer or Seller believes that a written 
clarification or interpretation justifies an adjustment in the 
Contract Price or Contract Times, either may make a Claim 
therefor.   
 
9.03 Authorized Variations 
 
 A. Engineer may authorize minor deviations or 
variations in the Contract Documents by: 1) issuance of 
approved Shop Drawings when such change or deviation 
was duly noted by Seller as required in Paragraph 5.06.C.4, 
or 2) a Field Order. 
 
9.04 Rejecting Non-Conforming Goods and Special 
Services 
 
 A. Engineer will have the authority to disapprove or 
reject Goods or Special Services which Engineer believes to 
be non-conforming. 
 
9.05 Decisions on Requirements of Contract Documents 
 
 A. Engineer will be the initial interpreter of the Contract 
Documents and judge of the acceptability of the Goods and 
Special Services.  Claims, disputes and other matters 
relating to the acceptability of the Goods and Special 
Services or the interpretation of the requirements of the 
Contract Documents pertaining to Seller’s performance will 
be referred initially to Engineer in writing with a request for 
a formal decision in accordance with this paragraph.   
 
 B. When functioning as interpreter and judge under this 
Paragraph 9.05, Engineer will not show partiality to Buyer 
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or Seller and will not be liable in connection with any 
interpretation or decision rendered in good faith in such 
capacity.  The rendering of a decision by Engineer pursuant 
to this Paragraph 9.05 with respect to any such Claim, 
dispute, or other matter (except any which have been waived 
by the making or acceptance of final payment as provided in 
Paragraph 10.07) will be a condition precedent to any 
exercise by Buyer or Seller of such rights or remedies as 
either may otherwise have under the Contract Documents or 
by Laws or Regulations in respect of any such Claim, 
dispute, or other matter. 
 
9.06 Claims and Disputes 
 
 A. Notice:  Written notice of each Claim, dispute or 
other matter relating to the acceptability of the Goods and 
Special Services or the interpretation of the requirements of 
the Contract Documents pertaining to Seller’s performance 
shall be delivered by the claimant to Engineer and the other 
party to the Agreement within 15 days after the occurrence 
of the event giving rise thereto, and written supporting data 
will be submitted to Engineer and the other party within 45 
days after such occurrence unless Engineer allows an 
additional period of time to ascertain more accurate data.  
 
 B. Engineer’s Decision:  Engineer will render a decision 
in writing within 30 days after receipt of the last submittal 
of the claimant or the last submittal of the opposing party, if 
any. Engineer’s written decision on such Claim, or dispute, 
or other matter will be final and binding upon Buyer and 
Seller unless: 
 

1. an appeal from Engineer’s decision is made within 
the time limits and in accordance with the dispute 
resolution procedures set forth in Article 13; or 

 
2. if no such dispute resolution procedures have been 

set forth, a written notice of intention to appeal is 
delivered by Buyer or Seller to the other and to Engineer 
within 30 days after the date of such decision, and a 
formal proceeding is instituted by the appealing party in a 
forum of competent jurisdiction within 60 days after the 
date of such decision (unless otherwise agreed to in 
writing by Buyer and Seller), to exercise such rights or 
remedies as the appealing party may have with respect to 
such Claim, dispute, or other matter in accordance with 
applicable Laws and Regulations. 

 
 C. If Engineer does not render a formal decision in 
writing within the time stated in Paragraph 9.06.B., a 
decision denying the Claim in its entirety shall be deemed to 
have been issued 31 days after receipt of the last submittal 
of the claimant or the last submittal of the opposing party, if 
any. 
 
ARTICLE 10 - PAYMENT 
 
10.01 Applications for Progress Payments 
 

 A. Seller shall submit to Buyer for Engineer’s review 
Applications for Payment filled out and signed by Seller and 
accompanied by such supporting documentation as is 
required by the Contract Documents and also as Buyer or 
Engineer may reasonably require. The timing and amounts 
of progress payments shall be as stipulated in the  
Agreement.  
 

1. The first application for Payment will be submitted 
after review and approval by Engineer of all Shop 
Drawings and of all Samples required by the Contract 
Documents. 

 
2. The second Application for Payment will be 

submitted after receipt of the Goods has been 
acknowledged in accordance with Paragraph 8.01.B and 
will be accompanied by a bill of sale, invoice or other 
documentation satisfactory to Buyer warranting that 
Buyer has rightfully received good title to the Goods from 
Seller and that the Goods are free and clear of all liens.  
Such documentation will include releases and waivers 
from all parties with viable lien rights.  In the case of 
multiple deliveries of Goods, additional Applications for 
Payment accompanied by the required documentation will 
be submitted as Buyer acknowledges receipt of additional 
items of the Goods. 

 
10.02 Review of Applications for Progress Payments 
 
 A. Engineer will, within ten days after receipt of each 
Application for Payment, either indicate in writing a 
recommendation of payment and present the Application to 
Buyer, or return the Application to Seller indicating in 
writing Engineer's reasons for refusing to recommend 
payment. In the latter case, Seller may make the necessary 
corrections and resubmit the Application. 
 

1. Engineer’s recommendation of payment requested 
in the first Application for Payment will constitute a 
representation by Engineer, based on Engineer’s review of 
the Application for Payment and the accompanying data, 
that the Shop Drawings and Samples have been reviewed 
and approved as required by the Contract Documents and 
Seller is entitled to payment of the amount recommended. 

 
2. Engineer’s recommendation of payment requested 

in the Application for Payment submitted upon Buyer’s 
acknowledgment of receipt of the Goods will constitute a 
representation by Engineer, based on Engineer’s review of 
the Application for Payment and the accompanying data 
Seller is entitled to payment of the amount recommended.  
Such recommendation will not constitute a representation 
that Engineer has made a final inspection of the Goods, 
that the Goods are free from non-conformities, acceptable 
or in conformance with the Contract Documents, that 
Engineer has made any investigation as to Buyer’s title to 
the Goods, that exhaustive or continuous inspections have 
been made to check the quality or the quantity of the 
Goods beyond the responsibilities specifically assigned to 
Engineer in the Contract Documents or that there may not 
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be other matters or issues between the parties that might 
entitle Seller to additional payments by Buyer or Buyer to 
withhold payment to Seller. 

 
3. Engineer may refuse to recommend that all or any 

part of a progress payment be made, or Engineer may 
nullify all or any part of any payment previously 
recommended if, in Engineer's opinion, such 
recommendation would be incorrect or if on the basis of 
subsequently discovered evidence or subsequent 
inspections or tests Engineer considers such refusal or 
nullification necessary to protect Buyer from loss because 
the Contract Price has been reduced, Goods are found to 
be non-conforming, or Seller has failed to furnish 
acceptable Special Services. 

 
10.03 Amount and Timing of Progress Payments 
 
 A. Subject to Paragraph 10.02.A., the amounts of the 
progress payments will be as provided in the Agreement. 
Buyer shall within 30 days after receipt of each Application 
for Payment with Engineer's recommendation pay Seller the 
amount recommended; but, in the case of the Application 
for Payment upon Buyer's acknowledgment of receipt of the 
Goods, said 30-day period may be extended for so long as is 
necessary (but in no event more than 60 days) for Buyer to 
examine the bill of sale and other documentation submitted 
therewith. Buyer shall notify Seller promptly of any 
deficiency in the documentation and shall not unreasonably 
withhold payment. 
 
10.04 Suspension of or Reduction in Payment 
 
 A. Buyer may suspend or reduce the amount of progress 
payments, even though recommended for payment by 
Engineer, under the following circumstances: 
 

1. Buyer has reasonable grounds to conclude that 
Seller will not furnish the Goods or the Special Services 
in accordance with the Contract Documents, 

 
2. Buyer has requested in writing assurances from 

Seller that the Goods or Special Services will be delivered 
or furnished in accordance with the Contract Documents, 
and Seller has failed to provide adequate assurances 
within ten days of Buyer’s written request. 

 
 B. If Buyer refuses to make payment of the full amount 
recommended by Engineer, Buyer will provide Seller and 
Engineer immediate written notice stating the reason for 
such action and promptly pay Seller any amount remaining 
after deduction of the amount withheld.  Buyer shall 
promptly pay Seller the amount withheld when Seller 
corrects the reason for such action to Buyer’s satisfaction. 
 
10.05 Final Application for Payment 
 
 A. After Seller has corrected all non-conformities to the 
satisfaction of Buyer and Engineer, furnished all Special 
Services, and delivered all documents required by the 

Contract Documents, Engineer will issue to Buyer and 
Seller a notice of acceptability. Seller may then make 
application for final payment following the procedure for 
progress payments. The final Application for Payment will 
be accompanied by all documentation called for in the 
Contract Documents, a list of all unsettled claims and such 
other data and information as Buyer or Engineer may 
reasonably require. 
 
10.06 Final Payment 
 
 A. If, on the basis of the review of the final Application 
for Payment and accompanying documentation, Engineer is 
satisfied that the Goods and Special Services have been 
furnished in accordance with the Contract Documents, and 
that Seller's other obligations under the Contract Documents 
have been fulfilled, Engineer will, within ten days after 
receipt of the final Application for Payment, recommend in 
writing final payment subject to the provisions of Paragraph 
10.07 and present the Application to Buyer. Otherwise, 
Engineer will return the Application to Seller, indicating the 
reasons for refusing to recommend final payment, in which 
case Seller shall make the necessary corrections and 
resubmit the Application. If the Application and 
accompanying documentation are appropriate as to form and 
substance, Buyer shall, within 30 days after receipt thereof, 
pay Seller the amount recommended by Engineer. 
 
10.07 Waiver of Claims 
 
 A. The making and acceptance of final payment will 
constitute: 
 

1. a waiver of all Claims by Buyer against Seller, 
except Claims arising from unsettled liens and Claims, 
from non-conformities in the Goods or Special Services 
appearing after final payment, from failure to comply with 
the Contract Documents or the terms of any special 
guarantees specified therein, or from Seller's continuing 
obligations under the Contract Documents; and 

 
2. a waiver of all Claims by Seller against Buyer 

other than those previously made in accordance with the 
requirements herein and expressly noted in writing by 
Seller as still unsettled in its final Application for 
Payment. 

 
ARTICLE 11 - CANCELLATION, SUSPENSION, AND 
TERMINATION 
 
11.01 Cancellation 
 
 A. Buyer has the right to cancel the Contract, without 
cause, at any time prior to delivery of the Goods by written 
notice.  Cancellation pursuant to the terms of this paragraph 
shall not constitute a breach of contract by Buyer.  Upon 
cancellation:   
 

1.  Buyer shall pay Seller for Goods, specially 
manufactured for the Project, plus any documented 
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reasonable direct and indirect costs incurred by Seller in 
producing such Goods not recovered by payment for the 
reasonable value of the Goods.    

 
2. For Goods which are not specially manufactured  

for the Project, Seller shall be entitled to a restocking 
charge of 10 percent of the unpaid Contract Price of such 
Goods.  

 
11.02 Suspension of Performance by Buyer 
 
 A. Buyer has the right to suspend performance of the 
Contract, without cause, by written notice.  Upon 
suspension under this paragraph, Seller shall be entitled to 
an increase in the Contract Times and Contract Price caused 
by the suspension, provided that performance would not 
have been suspended or delayed for causes attributable to 
Seller. 
 
11.03 Suspension of Performance by Seller 
 
 A. Subject to the provisions of Paragraph 5.07.B, Seller 
may suspend the furnishing of the Goods and Special 
Services only under the following circumstance: 
 

1. Seller has reasonable grounds to conclude that 
Buyer will not perform its future payment obligations 
under the Contract.  (“Reasonable grounds” shall not 
include a pending dispute or disagreement with Buyer) 
and, 

 
2. Seller has requested in writing assurances from 

Buyer that future payments will be made in accordance 
with the Contract, and Buyer has failed to provide such 
assurances within ten days of Seller’s written request.   

 
11.04 Breach and Termination 
  
 A. Buyer’s Breach 
 

1. Buyer shall be deemed in breach of the Contract if 
it fails to comply with any material provision of the 
Contract Documents, including but not limited to: 

 
a.  wrongful rejection or revocation of Buyer’s 

acceptance of the Goods, 
 

b.  failure to make payments in accordance with 
the Contract Documents, or 

 
c.  wrongful repudiation of the Contract. 

 
2. Seller shall have the right to terminate the Contract 

for cause by declaring a breach should Buyer fail to 
comply with any material provisions of the Contract.  
Upon termination, Seller shall be entitled to all remedies 
provided by Laws and Regulations. 

 
a.  In the event Seller believes Buyer is in breach 

of its obligations under the Contract, Seller shall 

provide Buyer with reasonably prompt written notice 
setting forth in sufficient detail the reasons for declaring 
that it believes a breach has occurred.  Buyer shall have 
seven days from receipt of the written notice declaring 
the breach (or such longer period of time as Seller may 
grant in writing) within which to cure the alleged 
breach. 

 
 B. Seller’s Breach 
 

1. Seller shall be deemed in breach of the Contract if 
it fails to comply with any material provision of the 
Contract Documents, including, but not limited to: 

 
a.  failure to deliver the Goods or perform 

the Special Services in accordance with the Contract 
Documents, 

 
b.  wrongful repudiation of the Contract, or 

 
c.  delivery or furnishing of non-conforming 

Goods or Special Services. 
 

2. Buyer may terminate Seller’s right to perform the 
Contract for cause by declaring a breach should Seller fail 
to comply with any material provision of the Contract 
Documents.  Upon termination, Buyer shall be entitled to 
all remedies provided by Laws and Regulations. 

 
a.  In the event Buyer believes Seller is in breach 

of its obligations under the Contract, and except as 
provided in Paragraph 11.04.B.2.b, Buyer shall provide 
Seller with reasonably prompt written notice setting 
forth in sufficient detail the reasons for declaring that it 
believes a breach has occurred.  Seller shall have seven 
days from receipt of the written notice declaring the 
breach (or such longer period of time as Buyer may 
grant in writing) within which to cure the alleged 
breach. 

 
b.  If and to the extent that Seller has provided a 

performance bond under the provisions of Paragraph 
4.01, the notice and cure procedures of that bond, if 
any, shall supersede the notice and cure procedures of 
Paragraph 11.04.B.2.a. 

 
ARTICLE 12 - LICENSES AND FEES 
 
12.01 Intellectual Property and License Fees 
 
 A. Unless specifically stated elsewhere in the Contract 
Documents, Seller is not transferring any intellectual 
property rights, patent rights, or licenses for the Goods 
delivered.  However, in the event the Seller is 
manufacturing to Buyer’s design, Buyer retains all 
intellectual property rights in such design. 
 
 B. Seller shall pay all license fees and royalties and 
assume all costs incident to the use or the furnishing of the 
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Goods, unless specified otherwise by the Contract 
Documents.   
 
12.02 Seller’s Infringement  
 
 A. Subject to Paragraph 12.01.A, Seller shall indemnify 
and hold harmless Buyer, Engineer and their officers, 
directors, partners, employees, agents, consultants, 
contractors, and subcontractors from and against all claims, 
costs, losses, damages, and judgments (including but not 
limited to all fees and charges of engineers, architects, 
attorneys and other professionals and all court or arbitration 
or other dispute resolution costs) arising out of or relating to 
any infringement or alleged infringement of any United 
States or foreign patent or copyright by any of the Goods 
delivered hereunder.  
 
 B. In the event of suit or threat of suit for intellectual 
property infringement, Buyer will notify Seller within a 
reasonable time of receiving notice thereof. 
 
 C. Upon written demand from Buyer, Seller shall be 
given the opportunity to defend the claim or suit, including 
negotiating a settlement.  Seller shall have control over such 
claim or suit, provided that Seller agrees to bear all expenses 
and to satisfy any adverse judgment thereof. 
 

1. If Seller fails to defend such suit or claim after 
written demand by Buyer, Seller will be bound in any 
subsequent suit or claim against Seller by Buyer by any 
factual determination in the prior suit or claim. 

 
2. If Buyer fails to provide Seller the opportunity to 

defend such suit or claim after written demand by Seller, 
Buyer shall be barred from any remedy against Seller for 
such suit or claim. 

 
 D. If a determination is made that Seller has infringed 
upon intellectual property rights of another, Seller may 
obtain the necessary licenses for Buyer’s benefit, or replace 
the Goods and provide related design and construction as 
necessary to avoid the infringement at Seller’s own expense. 
 
12.03 Buyer’s Infringement  
 
 A. Buyer shall indemnify and hold harmless Seller, and 
its officers, directors, partners, employees, agents, 
consultants, contractors, and subcontractors from and 
against all claims, costs, losses, damages, and judgments 
(including but not limited to all fees and charges of 
engineers, architects, attorneys and other professionals and 
all court or arbitration or other dispute resolution costs) 
arising out of or relating to any infringement or alleged 
infringement of any United States or foreign patent or 
copyright caused by Seller’s compliance with Buyer’s 
design of the Goods or Buyer’s use of the Goods in 
combination with other materials or equipment in any 
process (unless intent of such use was known to Seller and 
Seller had reason to know such infringement would result). 
 

 B. In the event of suit or threat of suit for intellectual 
property infringement,  Seller must within a reasonable time 
after receiving  notice thereof notify Buyer. 
 
 C. Upon written demand from Seller, Buyer shall be 
given the opportunity to defend the claim or suit, including 
negotiating a settlement.  Buyer shall have control over such 
claim or suit, provided that Buyer agrees to bear all 
expenses and to satisfy any adverse judgment thereof. 
 

1. If Buyer fails to defend such suit or claim after 
written demand by Seller, Buyer will be bound in any 
subsequent suit or claim against Buyer by Seller by any 
factual determination in the prior suit or claim. 

 
2. If Seller fails to provide Buyer the opportunity to 

defend such suit or claim after written demand by Buyer, 
Seller shall be barred from any remedy against Buyer for 
such suit or claim. 

 
12.04 Reuse of Documents 
 
 A. Neither Seller nor any other person furnishing any of 
the Goods or Special Services under a direct or indirect 
contract with Seller shall:  (1) acquire any title to or 
ownership rights in any of the Drawings, Specifications, or 
other documents (or copies of any thereof) prepared by or 
bearing the seal of Engineer or its consultants, including 
electronic media versions; or (2) reuse any of such 
Drawings, Specifications, other documents, or copies 
thereof on any other project without written consent of 
Buyer and Engineer and specific written verification or 
adaptation by Engineer.  This prohibition will survive 
termination or completion of the Contract.  Nothing herein 
shall preclude Seller from retaining copies of the Contract 
Documents for record purposes.  
 
ARTICLE 13 - DISPUTE RESOLUTION 
 
13.01 Dispute Resolution Method 
 
 A. Disputes between Buyer and Seller will be resolved 
as set forth in the Supplementary Conditions.  If no method 
and procedure has been set forth, and subject to the 
provisions of Paragraphs 9.05 and 9.06, Buyer and Seller 
may exercise such rights or remedies as they have under 
Controlling Law. 
 
ARTICLE 14 - MISCELLANEOUS 
 
14.01 Giving Notice 
 
 A. Whenever any provision of the Contract Documents 
requires the giving of written notice, it will be deemed to 
have been validly given if delivered in person to the 
individual or to a member of the firm or to an officer of the 
corporation for whom it is intended, or if delivered at or sent 
by registered or certified mail, postage prepaid, to the last 
business address known to the giver of the notice. 
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14.02 Controlling Law 
 
 A. This Contract is to be governed by the law of the state 
in which the Point of Destination is located. 
 
14.03 Computation of Time 
 
 A. When any period of time is referred to in the Contract 
Documents by days, it will be computed to exclude the first 
and include the last day of such period. If the last day of any 
such period falls on a Saturday or Sunday or on a day made 
a legal holiday by the law of the applicable jurisdiction, 
such day shall be omitted from the computation. 
 
14.04 Cumulative Remedies 
 
 A. The duties and obligations imposed by these General 
Conditions and the rights and remedies available hereunder 
to the parties hereto are in addition to, and are not to be 
construed in any way as a limitation of, any rights and 
remedies available to any or all of them which are otherwise 
imposed or available by Laws or Regulations, by special 
warranty or guarantee, or by other provisions of the Contract 
Documents, and the provisions of this paragraph will be as 
effective as if repeated specifically in the Contract 
Documents in connection with each particular duty, 
obligation, right, and remedy to which they apply. 
 
14.05 Survival of Obligations 
 
 A. All representations, indemnifications, warranties and 
guarantees made in, required by, or given in accordance 
with the Contract Documents, as well as all continuing 
obligations indicated in the Contract Documents, will 
survive final payment, completion and acceptance of the 
Goods or Special Services and termination or completion of 
the Agreement. 
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