
SMYRNA TOWN COUNCIL
October 2, 2006

WORKSHOP REF. RECALL PROCEDURES ORDINANCE

The workshop was called to order at 6:00 p.m. by Councilman
Memphis P. Evans. Mr. Barrows summarized that on August
21, 2006 there was a first reading of an ordinance
amendment to add a new recall provision on the agenda. He
said at that time there was some discussion of the recall
process and the language of the proposed ordinance
amendment. Mr. Barrows stated as a result the item was
tabled to allow time for a recall workshop to discuss this
item. Mr. Barrows stated he has prepared a memorandum for
Council’s consideration. Mr. Barrows summarized the
contents of the memorandum. He said recall is a process
whereby the voters and/or the elected officials of a
particular jurisdiction can un-vote or un-elect elected
officials. Mr. Barrows said we heard a lot about recall
when the Governor of California was recalled and Arnold
Schwarzenegger ran for and won his position. Mr. Barrows
stated that indeed recall is a constitutionally approved
process in some jurisdictions. He said it appeared to him
the question posed at the last meeting was: May the Town
Council enact a recall provision for the Mayor and Council
members in the form of an ordinance pursuant to the powers
granted to the Town by the General Assembly of the State of
Delaware. Mr. Barrows stated that all of the power of a
municipality emanates from the General Assembly of the
State of Delaware. He said the General Assembly grants its
Charter to the individual municipalities and that defines
the scope of their power. Mr. Barrows stated there is what
is known as the Home Rule Chapter which is a portion of the
Delaware Code which authorizes municipalities, once they
have been granted this authority, to basically control
themselves. He said this gives them the power to even
amend their own Charter as long as that amendment process
does not violate the State Constitution or State Statutes.
Mr. Barrows stated that because there is no provision in
the Town of Smyrna’s Charter authorizing the Town to enact
a recall ordinance, it is his opinion it is necessary that
the Charter be amended so as to provide the power to the
Town to do that. Mr. Barrows stated that under the Home
Rule Chapter a municipality may amend its own Charter,
except when it comes into conflict with state laws,
statutes, or the Constitution of the State of Delaware. He
said the question is, under the broad band of power given 
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by the general assembly to the Town of Smyrna and its
Charter, can the Town simply pass a resolution to amends
its own Charter. Mr. Barrows stated it is his opinion that
the Town of Smyrna cannot amend its own Charter to do this
purpose because the Home Rule Chapter of the Delaware Code
contains a provision that states towns are not permitted to
amend their charter so as to permit the changing of any
term of any elected official until the incumbent has
completed the term to which the incumbent was elected. Mr.
Barrows stated the General Assembly can amend the Town’s
Charter. He said in 1999 Senator John Still brought forth
a Bill that would have created recall as to every elected
official in the State of Delaware, including school boards
and municipalities. Mr. Barrows stated this statute was
based on a recall provision that is in effect in the State
of Alaska. Mr. Barrows said at the same time Senator Still
also proposed a constitutional amendment to the State of
Delaware Constitution that would have had the same effect.
Mr. Barrows stated this piece of legislation never made out
of committee. He said this year the Town of Leipsic tried
to amend their Charter to allow it to have a recall
provision. Mr. Barrows stated this proposed amendment made
it out of committee, but was defeated. Mr. Barrows stated
that in order for the Town of Smyrna to enact a recall
provision there would need to be a Charter amendment by the
Legislature. Mr. Barrows stated there is a forfeiture of
office provision that is already in the Town of Smyrna’s
Charter which has been previously approved by the General
Assembly, but he does not know if this has ever been tested
judicially. Mr. Barrows stated there is not much of a
track record in Delaware for a recall provision.

Councilman Chervenak stated he is the one that proposed
this ordinance amendment and that he appreciate all of the
research Mr. Barrows and his staff have done. Councilman
Chervenak asked what the possibility of the Legislature
approving a Charter amendment to allow a recall provision
is, given that there is no track record in Delaware. Mr.
Barrows stated that he does think it is possible; however
he feels since this is a very political issue it would be
necessary to have the support of Senator Vaughn and
Representative Ennis. Mr. Barrows stated there is already
a mechanism in place called the vacancies forfeiture of
office clause which defines five specific grounds for the
forfeiture of office by the Mayor or any Council member 
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which are that individual: 1) lacks, at any time during
his/her term of office, any qualifications for his/her
office prescribed by this Charter or by law; 2) willfully
violates any express prohibition of this Charter; 3) is
convicted of a felony or any crime involving moral
turpitude; 4) fails to attend three (3) consecutive regular
council meetings without being excused by Council; and 5)
is physically, mentally, or emotionally incapable of
performing the functions of his/her office. Councilman
Chervenak stated that it becomes an issue when you have a
Council divided. He said all he is trying to do is bring a
system of checks and balances to the Council, and what he
is hearing is that he does not think it is going to happen
in the State of Delaware. Mr. Barrows stated that he
believes if Council does pass this ordinance change it may
be unenforceable judicially. Councilman Pressley asked
with the Ethics Drafting Committee having just drafted a
Code of Ethics, would that not help. Councilman Chervenak
stated it would help if a person was declared unethical by
the Ethics Committee, but his concern is how that is dealt
with. Councilman Pressley stated they would have to have a
situation arise before they would know how to deal with it.
Councilman Chervenak stated what he wants is accountability
for all members of Council. Councilman Mullen stated he
agrees with Councilman Chervenak 100%. Councilman Mullen
said just because it has never been done in the State of
Delaware he feels there is no reason why Smyrna could not
be the first to have a recall provision. Councilman Mullen
stated he hopes there will be another workshop to discuss
this as well as other possible Charter changes.

Councilman Evans closed the workshop at 6:38 p.m.

LEGISLATIVE  FACT  FINDING  HEARINGS  TO  CONSIDER  ANNEXATION  &
ZONING DESIGNATIONS

The legislative fact finding hearing was brought to order
at 6:38 p.m. by Councilman Memphis P. Evans. Mr. Hugg
stated there are seven items on the agenda for this
hearing. He said items 1 through 6 are related to
annexation and zoning designations. Mr. Hugg stated item 7
is a conditional use application by the Smyrna School
District for a temporary portable classroom. Mr. Hugg
suggested Council separate item 7 from the other six for
purposes of this hearing. Councilman Evans stated they
would hear item 7 first, and then move on to the other six
items.
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7) A Public Hearing to consider an application from
Smyrna School District for a Conditional Use to allow
a temporary portable classroom in the Institutional &
Recreational district at Smyrna Middle School, 700
Duck Creek Parkway. Mr. Hugg explained this is a
request from the Smyrna School District for
conditional use to allow a temporary portable
classroom in the Institutional and Recreational
district at Smyrna Middle School. Mr. Hugg stated
that Council should note that at the top of the report
from staff the date of the hearing needs to be changed
from October 16, 2006 to October 2, 2006. Buddy
Lloyd, Assistant Superintendent for the Smyrna School
District came forward to speak. Mr. Lloyd stated they
had thought this placement request had been included
with the request they made last year to place modular
classrooms at the high school. Mr. Lloyd stated they
need these additional classrooms at the middle school
to serve the student body while the 22 classroom
addition is being constructed. He said the addition
will be completed for the next school year. Mr. Lloyd
stated the modular classrooms will most likely be
relocated back to the high school at that time. He
said they will make application for that when the time
comes. Mr. Hugg asked for clarification of the
placement of the temporary classrooms. Mr. Lloyd
stated they are located at the northwest corner of the
middle school, just outside the band room. Councilman
Evans asked if there was anyone present to speak
against the request. No one came forward. Councilman
Evans closed this portion of the hearing.

Mr. Hugg explained the next six items are part of
annexation requests for properties north of Duck Creek in
the state approved growth zone. Mr. Hugg read the list of
annexation requests. He said Council has previously
authorized all of these properties to move forward with
their annexation requests. Mr. Hugg stated this is a
legislative fact finding hearing for these properties. He
said later in the meeting Council will consider whether or
not to set an annexation election for these properties.  



Mayor and Council Page 5     October 2, 2006

1) Lee, Sr. and Alma F. Biddle, 5408 duPont Parkway (Tax
Map Parcel #15-022.00-062.00) to Highway Commercial.
Thomas Mammorella, 1925 Lovering Avenue, Wilmington
came forward to speak. Mr. Mammorella stated he is
Mr. and Mrs. Biddle’s attorney. He said his clients
are interested in having their property annexed into
the Town of Smyrna in order to benefit from the
services and utilities that may be available through
that process. Mr. Mammorella stated as far as they
are aware there are no environmental problems with the
property. He said he has a letter from his client’s
environmental consultant, James Environmental
Management, Inc., that he passed out to Council and
then read into the record. Mr. Mammorella read ‘James
Environmental Management, Inc. has performed the
following services for Mr. and Mrs. Biddle, and the
property: 1) prepared a notice of intent in order to
obtain the required NPDES permit; 2) prepared a
stormwater pollution prevention plan in accordance
with state and federal regulations; 3) has visited and
performed a site inspection annually and completed a
required comprehensive annual site compliance
evaluation; and 4) has worked with the Biddle’s to
establish best business practices. Mr. Mammorella
stated some of these practices include inventorying
vehicles and inspecting them for leaks when they enter
the facility, batteries and gasoline are removed
immediately, batteries are stored in a plastic bin
with a lid eliminating exposure to stormwater,
batteries are disposed of through a licensed battery
recycler, a gas buggy is utilized to safely evacuate
and recycle gasoline, dismantling is performed inside
over an impervious surface, fluids removed during the
dismantling are stored outside in a covered secondary
containment area and disposed of using a licensed
recycler or are used on site. Mr. Mammorella stated a
formal computerized inventory of materials is used at
the facility simplifying parts location and keeping
the inventory current. Councilman Chervenak asked for
clarification of any testing of the property for
contamination. Mr. Mammorella stated he understands
that when a portion of the property was acquired in
connection with the State Route 1 construction there
was extensive testing by the state in order to
determine the condition of the property, and to the 
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extent that any problems were uncovered at the time
they were remediated fully by the State of Delaware.
Councilman Pressley asked if this property were
annexed into town would the town set a time limit for
the junkyard use to continue, since junkyards are not
permitted by the town ordinance. Mr. Hugg stated it
would be appropriate for Council to impose a phasing
out of any nonconforming use. Mr. Hugg stated that in
this case the use would slowly cease to operate since
they could not continue to bring salvageable vehicles
onto the property therefore depleting the inventory.
Councilman Evans asked if there was anyone present to
speak against the request.  No one came forward.

2) Rickey D. Horsey, 5511 duPont Parkway (Tax Map Parcel
#15-022.00-017) to Highway Commercial. Rick Horsey,
5511 DuPont Parkway, Smyrna came forward to speak.
Mr. Horsey stated this property is known as Parkview
RV Center which has been at this location for
approximately 38 years. He said they would like to
annex into the town because they would like to have
the services the town has to offer, and the governance
of the town. Mr. Horsey stated under the governance
of New Castle County they do not feel they are really
recognized. Councilman Evans asked if there was
anyone else that would like to speak. No one came
forward.

3) KRM Development Corporation, 1511 Paddock Road (Tax
Map Parcel #15-022.00-086) Tract A (25.79 acres) –

Residential 2A; and Tract B (41.234 acres) –

Industrial/Office/Research Park. Mike Riemann, Becker
Morgan Group, 309 South Governors Avenue, Dover came
forward to speak. Mr. Riemann briefly described their
request and then gave a power point presentation,
which he gave paper copies of to Council, of the
proposed Duck Creek Professional Campus that they are
hoping to develop on this parcel. Mr. Riemann
explained that throughout the project there are
several wetland areas which they are preserving. Mr.
Riemann stated they feel this design is in accordance
with the Comprehensive Plan and its philosophy. He
said they are meeting all three requirements called
out in the Comprehensive Plan for the area north of
Duck Creek. Ron Athey, President of KRM Development,
151 Dixon Drive, Chestertown, Maryland came forward to
speak.  Mr. Athey stated they are a development 
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company that has gotten into commercial/industrial
type of development of land. He said their intent is
to follow the examples where they have already been
successful with projects such as this one. Mr. Hugg
stated that when the Jurgens parcel was annexed into
town the only applicable zoning that fit the
Comprehensive Plan and provided them with the
opportunity to do a business park was IORP. Pat
Stombaugh, 518 Cindy Lane, Smyrna came forward to
speak. Ms. Stombaugh stated she likes the plan, but
she has two concerns. She said the first concern is
that there is only one entrance. Mr. Riemann stated a
large reason for this is they do not have access to
Route 13. He said they have made multiple attempts to
purchase properties so they could have a second access
to Route 13, but have been unsuccessful. Mr. Riemann
stated that in the residential portion they have
provided a stub street which at some point in the
future there could be a connection to Route 13. He
said one of the things they have discussed with the
town is they would be willing to provide an alternate
access through one of these lots off Brick Store
Landing Road as a fire access only for safety. Mr.
Riemann stated this is just a concept plan and that
they would have to come back with the actual
subdivision plan. Joseph V. Szarzski came forward to
speak. Mr. Szarzski asked it there would be a tax
base that would be offered to the school. He said he
is a senior citizen, but is not old enough for a
discount, and he would like to see developers pay more
to the school district. Mr. Riemann stated that for
each lot developed there will be a school impact fee
that is charged by the town and passed along to the
school district. Dawn Boyce, 1221 Duck Creek Road,
Smyrna came forward to speak. Ms. Boyce stated she
would like to say thank you for laying out the plan
and letting residents know what they are proposing to
do. She said she would like parcel A to be zoned more
appropriately so they could be sure there would only
be single family homes placed there. Mr. Riemann
stated they are requesting R-2A zoning in order to
allow them to have smaller lot sizes be able to
preserve the wetlands, and proved more open space.
John Murphy, 5768 North DuPont Parkway, Smyrna came
forward to speak.  Mr. Murphy asked if it would be 



Mayor and Council Page 8     October 2, 2006

possible for them to place berms between the
development and the adjoining properties. Councilman
Evans asked if there was anyone else that would like
to speak.  No one came forward.

Councilman Evans recessed the public hearing at 7:32 p.m.

CALL TO ORDER

The meeting was called to order at 7:32 p.m. by Councilman
Memphis P. Evans. Members of Council present were A.
Douglas Chervenak, Gene A. Mullen via telephone, William D.
Pressley Sr., and Valerie M. White.

Also present were Town Manager David S. Hugg III, Attorney
John Terence Jaywork, Police Chief Richard H. Baldwin Jr.,
and Recording Secretary Valerie L. Heritage.

Chief Baldwin led the pledge of allegiance.

Mr. Hugg stated that Vice Mayor Mullen is out of state, but
participating via remote access as allowed per the Charter.
Mr. Hugg said under the Charter any member participating by
remote access cannot be considered as part of the quorum
for meeting quorum purposes and may not be the moderator of
the meeting; therefore, as Council Secretary, Councilman
Evans will run the meeting. Mr. Hugg said Councilman
Cahill is ill and Mayor Schaeffer is out of town, so both
of them are excused for this meeting. Mr. Hugg stated
there is a quorum in the council chambers as required by
the Charter so tonight’s meeting can proceed.

Councilman Evans recessed the public meeting and reconvened
the legislative fact finding hearing. 

4) SBCL Properties LLC, 1181 Duck Creek Road (Tax Map
Parcel #15-022.00-104) to Residential 1-A. Tim
Anderson, Karins and Associates, came forward to
speak. Mr. Anderson stated the annexation and zoning
are consistent with the Comprehensive Plan, and the
project is within the growth zone. He said there is
significant private open space planned for the
project. Mr. Anderson stated they are preserving the
existing farm house. He said they will be protecting
existing tax ditches on the property as well.  Mr. 
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Anderson stated they have done some preliminary
engineering to assess the feasibility of developing
this site. He said they have assessed the
requirements of the site entrance with respect to
DelDOT requirements, and with the traffic generated by
this project along with the current traffic, there
would be no turning lane required on Duck Creek Road.
Mr. Anderson stated they do anticipate a growth in
traffic along Duck Creek Road in anticipation of
neighboring projects, and in consideration of that
they would need a right turn lane as well as a left
turn bypass lane. Mike Thompson, 1213 Duck Creek
Road, Smyrna came forward to speak. Mr. Thompson
stated he feels they will need a merge lane for this
process. He said he also feels there needs to be a
link between the Council and the Planning and Zoning
Commission. Mr. Thompson asked what this parcels
designation was on the Comprehensive Plan. Mr. Hugg
stated it is designated low density residential. Ms.
Stombaugh came forward to speak. Ms. Stombaugh stated
she is upset because she feels developers need to tell
the lot size when they come before Council. She said
she feels the town needs a high end development, and
she feels this item needs to be tabled. Russ Hall,
1209 Duck Creek Road, Smyrna came forward. Mr. Hall
stated he feels this is a catch 22. He said once a
property is rezoned it cannot be reversed. Mr. Hall
stated there will be over 1,000 new homes in this
area, and there in no school, fire department, etc…
Mr. Hall asked that Council table this. Mr. Lloyd
came forward to speak. Mr. Lloyd stated Mrs. Wicks
has gone on record to send a letter to the town
stating that the school district is grossly
overcrowded and that they are opposed to any further
residential growth. Mr. Hugg asked Mr. Lloyd how many
school sites has Kent County given to the school
district. Mr. Lloyd stated they have not given them
any. Mr. Hugg stated that the Town of Smyrna and the
Town of Clayton each gave the school district a school
site because the towns asked for the school sites in
the development process. Mr. Hugg stated that for Mr.
Lloyd to suggest that the growth in Smyrna is what is
overcrowding the school district is irresponsible.
Mr. Lloyd stated that Mr. Hugg had said he would look
for a school site north of Duck Creek.  Mr. Hugg 



Mayor and Council Page 10     October 2, 2006

stated that is correct, and that we are also looking
for a site for a water tower, a fire department, and a
couple hundred acres of parks. He said he appreciates
the school districts concern, but what is being
discussed this evening is years away from having any
homes built. Cliff Rodman, 1729 Marcy Drive, Smyrna
came forward to speak. Mr. Rodman stated he would
prefer to know the size of the lot rather than the
number of houses per acre. He said he would prefer an
R-1 designation. Councilman Chervenak stated he knows
people are frustrated. He said the Smyrna School
District is 70% outside the limits of our town.
Councilman Chervenak stated we have no control over
what happens outside of the town. He said he shares
Mr. Hugg’s frustration over the fact that the county
has not taken their responsibility to the school
district. Councilman Chervenak stated the towns
cannot be solely responsible for the school districts.
Mr. Szarzski came forward to speak. Mr. Szarzski
stated he does not want to be annexed into town and
does not want to pay these taxes. He said developers
need to pay their fair share. Ms. Boyce came forward
to speak. Ms. Boyce asked that Council does do a
moratorium on building. Councilman Evans asked if
there was anyone else present to speak. No one came
forward.

5) Wildcat, LLC, 5495 S. duPont Highway (Tax Map #15-
022.00-015) to Highway Commercial. Bernard Limpert,
777 Olin Dill Road, Viola came forward to speak. Mr.
Limpert stated they are interested in annexing into
the town with a Highway Commercial designation. He
said they want to put an auto repair/snack shop type
of business on the property. Mr. Limpert stated they
have done quite a bit of work to ensure that any
environmental impacts are minimized. He said this
will be a ‘green’ building. Mr. Limpert stated the
building will be made of poured insulated concrete
forms, and the parking area will be made with porous
concrete so the water will drain through the concrete
instead of running off. Gordon Miller, 45 West South
Street, Smyrna came forward to speak. Mr. Miller
stated that once the zoning is set for a property it
is done. He said as long as a developer meets the
minimum requirements there is no way to stop them.
Mr. Miller stated he would like Council to really 
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think about this. Councilman Evans asked if there was
anyone else present that would like to speak. No one
came forward.

6) James Catts, 1273 Duck Creek Road (Tax Map Parcel #15-
027.00-028) to Residential 2A. James Catts, 1273 Duck
Creek Road, Smyrna came forward to speak. Mr. Catts
stated he was here to answer any questions. Ms. Boyce
came forward to speak. Ms. Boyce stated there is no
need for an R-2A zoning designation since they are
supposed to do ‘like buildings’, as stated in the
Comprehensive Plan, since there are no townhouses on
Duck Creek Road. She said this item should be tabled.
Mr. Hall came forward to speak. Mr. Hall stated Duck
Creek is an historic part of Smyrna. He said once
this is rezoned it will never return. Mr. Hall stated
that once you put houses on this property things start
to change. He said if it is annexed please do not
zone it R-2A. David George, 36 Oak Drive, Smyrna came
forward to speak. Mr. George stated he feels these
new subdivisions need to pay to put up new schools.
Harold Richard, 2186 Vandyke Greenspring Road, Smyrna
came forward to speak. Mr. Richard stated he
understands Smyrna is run by a ‘strong town manager
policy’, but Council can override the town manager.
He said he wants the town to grow smartly, slowly, and
with control. Councilman Chervenak stated the
direction of the town is decided by Council, and Mr.
Hugg is an instrument of this town. Councilman
Chervenak stated it is important that people know who
they vote for. Mr. Richard stated he respectfully
requests Council to slow development down and to be
consistent with the area.

Councilman Evans closed the legislative fact finding
hearing at 8:25 p.m. and resumed the regular meeting.

ADDITIONS/DELETIONS TO PUBLISHED AGENDA

Councilman Chervenak made the motion to table, under Old
Business, D, items 1 through 6. Motion was seconded by
Councilman Mullen. Motion passed with Councilwoman White,
Councilmen Evans, Mullen, and Chervenak voting for, and
Councilman Pressley voting against. Councilman Chervenak
made the motion to move item G to be the last item on the
agenda after Other Council Business, and that they go into 
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executive session on the basis of potential legal
difficulties for the Town. Motion was seconded by
Councilman Mullen. Councilman Mullen questioned the need
to go into executive session on this item. Councilman
Chervenak stated he feels there are a lot of potential
legal issues that may interfere with the setting of the
moratorium. Mr. Barrows stated he feels this is a proper
item for executive session. Motion carried unanimously.
Councilman Mullen made the motion to table, under New
Business, item B. Motion was seconded by Councilman
Chervenak and carried unanimously. Councilman Chervenak
made the motion to adopt the agenda as amended. Motion was
seconded by Councilman Pressley and carried unanimously.

MINUTES FROM PREVIOUS MEETINGS

Councilman Mullen stated that on page 15, it needs to be
changed to reflect that he did not vote. He said he did
not get the chance to vote. Councilman Mullen stated that
according to Parliamentary Procedures, any councilman that
is present that does not vote should be recorded as a yes.
Councilman Chervenak clarified that Councilman Mullen wants
the minutes to reflect that he did not vote. Councilman
Mullen stated that is correct. Councilman Chervenak made
the motion to approve the minutes of September 18, 2006 as
amended. Motion was seconded by Councilman Pressley.
Motion passed with Councilwoman White, Councilmen
Chervenak, Evans, Pressley, and Mullen voting for.
Councilman Mullen made the motion to have a roll call taken
on every Council vote. Motion was seconded by Councilman
Chervenak. Motion passed with Councilwoman White,
Councilmen Chervenak, Evans, Pressley, and Mullen voting
for.  

REPORTS

A. Presiding Officer’s Statement. Councilman Evans did not
have a report.

B. Town Attorney.  Mr. Barrows did not have a report.

C. Police Chief. Chief Baldwin stated he included with his
report to Council a copy of the proposed Public Safety
Committee mission statement that will be reviewed at the
next Public Safety Committee meeting. 
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D. Town Manager. Mr. Hugg stated Council has a copy of his
written report.

E. Committees. Councilman Pressley stated the Personnel
Committee met on September 27, 2006. He said there will be
another meeting held on October 11, 2006.

RECOGNITION OF VISITORS

Visitors present were Seth Clevenger, Cris Watson, Dee
Watson, Thomas Mammorella, Mike Thompson, Robert O’Neal,
Mischelle O’Neal, Bobby Thompson, Cliff Rodman, Jeannie
Rodman, Samuel Rodman, Larry & Cheryl Thornton, Rick
Horsey, J. Michael Riemann, Ron Athey, Pat Stombaugh, Harry
Fillman, Tim Anderson, Lee & Fran Biddle, Joe Gaynor,
Joseph Szarzski, Helen & Gordon Miller, Janet Vinc, Mary &
Harold Richard, Russ Hall, Lonnie Embert, Lyn & Bernard
Limpert, Tom Murphy, John O’Grady, Kathy Young, Duane R.
Young, Mike & Dawn Boyce, Charles & Betty Hall, Michael
Terry Berl, Jeffrey B. Stover, Dawn & James Catts, James E.
Viet Sr., Terry Foley, John E. Bucalo, Kay George, Deloris
& Dorothy Loy, and Buddy Lloyd.

John Murphy, 5768 North DuPont Parkway, Smyrna came forward
to speak. Mr. Murphy stated he wondered if Council had
ever entertained the idea of an at-large councilman that
they could talk to, that would deal with the odd situation
with New Castle County residents and the Town of Smyrna.
He said that way they would at least have a quiet voice on
Council.

Pat Stombaugh, 518 Cindy Lane, Smyrna came forward to
speak. Ms. Stombaugh stated she hopes everyone can pull
together and work together. She said it seems everyone is
trying. Ms. Stombaugh stated she would like Council to
look at the whole picture.

Mike Thompson, 1213 Duck Creek Road, Smyrna came forward to
speak. Mr. Thompson stated there needs to be a link between
the Planning and Zoning Commission and Council.

Jeffrey Stover, Stover Builders, Inc., 5621 North DuPont
Highway, Smyrna came forward to speak. Mr. Stover asked if
the moratorium would be voted upon tonight. Councilman
Pressley stated it would depend upon how the executive 
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session turned out. Mr. Stover asked if the proposed
moratorium would include commercial projects as well as
residential projects. Councilman Pressley stated that
would depend on the outcome of the executive session. 

John Feroce, 10 Knights Ridge Road, Middletown came forward
to speak. Mr. Feroce stated he is a candidate for the
state senate in district 14. He said he just wanted to
introduce himself and make himself available to any
questions or concerns anyone might have.

Dawn Boyce came forward to speak. Ms. Boyce stated she
would like Council to consider a moratorium only on
residential projects since the town needs businesses.  

OLD BUSINESS

A. Show Cause Hearing, 149 S. East Street. Mr. Hugg
explained that there is a very long extensive file for this
property. He said this property meets all of the
requirements of being considered a dangerous and badly
deteriorated building. Mr. Hugg stated we have failed to
have any response from the property owner over a long
period of time. He said they are, through the purpose of a
show cause hearing, asking Council’s permission to move
ahead and have the property demolished and appropriate
liens put on the property for those costs in an expeditious
manner. Councilman Mullen stated that given the very
extensive correspondence given to Council regarding this
property, he did not feel there was any doubt and would not
have a problem voting on this item now. Mr. Hugg stated
that he was just informed that the property owner is
present at tonight’s meeting and would like to address
Council. Mr. Hugg asked Building Inspector John Bucalo to
give a brief summary of the history of this property for
the record.

Mr. Barrows stated that included in the paperwork is a
checklist that was compiled by his office which outlines
exactly the procedure to be performed under the dangerous
buildings ordinance. Mr. Barrows stated that he noted that
Mr. Bucalo has gone through the checklist and initialed
each step of the process as being completed down and to
section 6B, which is the hearing before Council at this
time.
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Mr. Hugg asked if Council wished to go through the items on
the checklist. All members of Council agreed that they had
all read the information and did not want to go through the
checklist.  

Mr. Barrows stated that he feels Mr. Bucalo could be put
under oath and then testify that this is the checklist,
that he has completed it, and that he has gone through each
step as indicated by his initials. Mr. Barrows swore in
Mr. Bucalo. Mr. Barrows asked Mr. Bucalo if during his
course of employment with the town he has had opportunity
to inspect the building located at 149 South East Street,
Smyrna, Delaware. Mr. Bucalo stated yes. Mr. Barrows
asked Mr. Bucalo to briefly describe the condition of the
buildings. Mr. Bucalo stated the accessory structure is
severely damaged. He said throughout it are rotting, and
there are panels missing from the roof. Mr. Bucalo stated
it is in immanent danger of falling in. Mr. Bucalo stated
the exterior of the main structure is decaying, there are
broken windows, and the foundation and basement are
rotting. He said the interior of the main structure has
structural cracking, water damage, the plumbing is in bad
shape, the ceiling has collapsed, and there is mold damage
and other structural problems throughout. Mr. Barrows
asked if, in Mr. Bucalo’s opinion, the building capable of
being repaired. Mr. Bucalo stated that according to the
Town Code a house has to be able to be repaired at a cost
less than 50% of its value. He said he feels it would take
a greater amount to repair this property. Mr. Barrows
asked if Mr. Bucalo feels the house should be demolished.
Mr. Bucalo stated yes. Mr. Barrows asked if Mr. Bucalo
complied with the notice provisions of the dangerous
buildings ordinance. Mr. Bucalo stated yes he has. Mr.
Barrows asked if the dangerous buildings ordinance
checklist that Mr. Bucalo has filled out signify all of the
steps that Mr. Bucalo has taken up and through this
procedure tonight. Mr. Bucalo stated yes it does. Connie
Perry came forward to speak. Ms. Perry stated her parents
had owned the property at 149 South East Street. She said
they had tried to sell the property, but was told by David
Finnochairro that that they did not have any rights to the
property. Mr. Barrows stated the title search revealed
that there are liens on the property, and if the town moved
forward and demolished the structures, it would add another
lien to the property.  Ms. Perry stated that someone is
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interested in purchasing the property. Donna Keeler came
forward to speak. Ms. Keeler stated she has several
subcontractors working for her and they are interested in
looking at the building in the next ten days. She said
they would like a postponement of this hearing until the
next council meeting. Ms. Keeler said there are people
buried on the property. Councilman Chervenak made the
motion to table this until the next council meeting.
Motion was seconded by Councilman Pressley. Motion passed
with Councilwoman White, Councilmen Chervenak, Evans,
Pressley, and Mullen voting for.   

B. Comprehensive Land Use Plan Amendment, 85.46 acres of
166 Brick Store Landing Road from IORP to Residential 2A.
C. Rezone 85.46 acres of 166 Brick Store Landing Road, from
IORP to Residential 2A. Councilman Mullen made the motion
to table item 8B and 8C under Old Business. Motion was
seconded by Councilman Chervenak. Motion passed with
Councilwoman White, Councilmen Chervenak, Evans, and Mullen
voting for, and Councilman Pressley voting against.  

D. Resolution to Set Annexation Election (November 16, 2006
from 9:00 to 10:00 a.m.) for:

1) Lee, Sr. and Alma F. Biddle, 5408 duPont Parkway (Tax
Map Parcel #15-022.00-062.00).

2) Rickey D. Horsey, 5511 duPont Parkway (Tax Map Parcel
#15-022.00-017).

3) KRM Development Corporation, 1511 Paddock Road (Tax
Map Parcel #15-022.00-086) Tract A (25.79 acres) –

Residential 2A; and Tract B (41.234 acres) –

Industrial/Office/Research Park.
4) SBCL Properties LLC to rezone 1181 Duck Creek Road

(Tax Map Parcel #15-022.00-104) to Residential 1A.
5) Wildcat, LLC to rezone 5495 S. duPont Highway (Tax Map

Parcel #15-022.00-015) to Highway Commercial.
6) James Catts to rezone 1273 Duck Creek Road (Tax Map

Parcel #15-027.00-028) to Residential 2A.  Tabled.

7) A Public Hearing to consider an application from
Smyrna School District for a Conditional Use to allow
a temporary portable classroom in the Institutional &
Recreational district at Smyrna Middle School, 700
Duck Creek Parkway. Councilman Chervenak made the
motion to approve the conditional use application for
Smyrna Middle School at 700 Duck Creek Parkway.
Motion was seconded by Councilman Mullen. Motion
passed with Councilwoman White, Councilmen Chervenak,
Evans, Pressley, and Mullen voting for.  
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E. FIRST READING: Ord. No. 021-06, Ch. 2, Administration,
Article V, Code of Conduct. Mr. Hugg explained this
ordinance, when enacted, would make the Code of Conduct
otherwise known as the Ethics Code part of the Town
Ordinance. Councilman Chervenak made the motion to make
this the first reading of Ord. No. 021-06, Ch. 2,
Administration, Article V, Code of Conduct. Motion was
seconded by Councilman Mullen. Motion passed with
Councilwoman White, Councilmen Pressley, Evans, Chervenak,
and Mullen voting for.

F. Resolution ref. Moratorium on Tattoo & Body Piercing
Establishments. Mr. Hugg stated that at the last council
meeting there was a draft of an ordinance to amend the
Zoning Ordinance to address tattoo parlors and body
piercing establishments. He said this was referred to the
Planning and Zoning Commission who tabled it at their last
meeting while they waited for additional legal research
from Mr. Jaywork’s office. Mr. Hugg stated that Ms.
Schrader felt it would be appropriate and probably a good
safeguard for Council to adopt a 60 day moratorium on
tattoo parlors and body piercing establishments.
Councilman Chervenak made the motion to adopt the
Resolution ref. Moratorium on Tattoo & Body Piercing
Establishments. Motion was seconded by Councilman
Pressley. Motion passed with Councilwoman White,
Councilmen Chervenak, Mullen, Evans, and Pressley voting
for.

NEW BUSINESS

A. Resolution to Set Time & Date for Trick or Treat
(October 31, 6:00 to 8:00 p.m., Maximum Age 12). Councilman
Pressley made the motion to adopt the Resolution to Set
Time & Date for Trick or Treat (October 31, 6:00 to 8:00
p.m., Maximum Age 12). Motion was seconded by Councilman
Chervenak. Motion passed with Councilwoman White,
Councilmen Chervenak, Mullen, Evans, and Pressley voting
for.

B. Police Station Review Committee.  Tabled.
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C. Conflict of Interest regarding the Planning & Zoning
Commission. Councilman Mullen stated he had asked for this
to be added to the agenda. He stated some information has
come his way and he wanted to make Council aware of it.
Councilman Mullen stated he is not sure if there is a
conflict or not. Councilman Mullen stated he wanted to
have this investigation to assure the public that there is
no conflict of interest. Councilman Mullen made the motion
to investigate the business interests of Mr. Rodney
Slaughter, member of the Planning and Zoning Commission,
and ascertain whether or not there is a conflict of
interest. Motion was seconded by Councilman Chervenak.
Councilwoman White stated she attended the last Planning
and Zoning meeting and she felt that Mr. Slaughter
addressed the concerns of the citizens at that meeting.
She stated that if Mr. Slaughter removes himself from
voting, as Councilman Pressley and Mayor Schaeffer do.
Councilmen Mullen and Chervenak withdrew the motion and the
second.

OTHER COUNCIL BUSINESS

Councilman Chervenak asked for a point of clarification as
to whether it is proper for a member of Council to sponsor
a meeting which involves major town business without input
from the rest of Council. He said this is in regards to a
meeting Mayor Schaeffer attended about the properties north
of Duck Creek. Ms. Boyce stated that Mayor Schaeffer only
attended the meeting and did not organize it. Councilman
Mullen stated that he agreed with Councilman Chervenak.

Councilman Evans made the motion to go into executive
session at 9:22 p.m. Motion was seconded by Councilman
Chervenak. Motion passed with Councilwoman White,
Councilmen Chervenak, Mullen, Evans, and Pressley voting
for.

Councilman Chervenak made the motion to come out of
executive session at 10:12 p.m. Motion was seconded by
Councilman Pressley. Motion passed with Councilwoman
White, Councilmen Chervenak, Mullen, Evans, and Pressley
voting for.
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8) G. Six Month Moratorium on:
1) Further Annexations into the Town of Smyrna
2) Further Zoning Changes in the Town of Smyrna
3) All Subdivision Approvals

Councilman Chervenak made the motion to consider the issues
from the executive session at the next council meeting.
Motion was seconded by Councilman Pressley. Councilman
Mullen stated this problem is not going away and Council
needs to act responsibly. Councilman Pressley stated he
would like it tabled until there is a full Council present
to vote on it. Mr. Hugg stated staff and legal counsel
could try to draft a resolution or ordinance that actually
spells out in detail what the moratorium would encompass.
Motion passed with Councilwoman White, Councilmen
Chervenak, Mullen, Evans, and Pressley voting for.

ADJOURNMENT

Councilman Chervenak made the motion to adjourn, seconded
by Councilman Pressley. Meeting was adjourned at 10:20
p.m. by unanimous vote.

_____________________________
Council Secretary
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