
MINUTES OF THE PUBLIC HEARING AND COUNCIL MEETING  

SMYRNA TOWN COUNCIL 

 

JANUARY 22, 2008 

 

PUBLIC HEARING REF. ORD. NO. 002-08, AN ORDINANCE TO AMEND 

APPENDIX B, SUBDIVISION AND LAND DEVELOPMENT ORDINANCE, REF. 

HOMEOWNER ASSOCIATION (HOA) REPORTING RESPONSIBILITIES 

 

 The hearing was called to order at 7:15 p.m. by Mayor 

Patricia A Stombaugh.  Council members present were Bernard R. 

Brown, A. Douglas Chervenak, Gene A. Mullen, William D. Pressley 

Sr., Lawrence O. Thornton Jr. and Valerie M. White. 

 Also present were Town Manager David S. Hugg III, Chief 

Richard H. Baldwin Jr., Attorney John Terence Jaywork and 

Recording Secretary Carol C. McKinney. 

 Visitors present included Charles and Betty Hall, Regina 

Brown, Jeanette Luttrell, Winston Burns, Joan MacKnight, Dottie 

Nulty,, George Camaratta, Marian Bower, Kim Perna, Donald Blow 

Sr., George Bespalko, Don Semenick,  John Barkley Sr., Earl & 

Lillie Strong, Kenneth Virdin, Constance Riggle, Jen Regelski, 

Wendy Bernard, Seth Clevenger. 

 Mr. Hugg gave a brief background on the ordinance.  He said 

it was drafted at the request of Councilman Brown.  The issue 

before us is that every new subdivision in the Town of Smyrna 

has or had established, when it was recorded, a homeowner 

association with various responsibilities such as storm water 

management areas, open spaces not dedicated to the Town as 

parkland, architectural review procedures and other items 

covered by a list of dedications and deed restrictions.  Very 

often, homeowner associations were either not established or 

they don’t get a full slate of officers.  Quite often, the Town 
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gets brought into issues with fences where they meet the Town 

ordinances but doe not meet the deed restrictions.  Our 

enforcement people are put into the position of explaining that 

what someone wants to do is consistent with Town law but not 

with their deed restrictions.  Often, we don’t know who to send 

them to or meet with. Mr. Hugg explained that he and 

Councilman Thornton had some experience with that issue in 

Bombay Woods. 

 Mr. Hugg said that Councilman Brown felt that we should 

require that homeowner associations annually provide to the Town 

Manager’s Office a list of officers, their terms of office and 

date of annual elections.  He added that copies will be 

available at Town Hall after adoption so the proper persons can 

get them. 

 Mr. Hugg briefly reviewed the terms listed in the 

ordinance. 

 Mayor Stombaugh asked if anyone present wished to speak in 

favor of the amendment. 

 Dan Semenick of 114 Greens Branch Lane asked how the 

residents would know who to get the information to. 

 Mr. Hugg replied that the ordinance provides that the Town 

Manager’s Office be notified. 

 Mayor Stombaugh asked if anyone present wished to speak in 

opposition to the amendment. 

 Mr. Charles Hall of 905 Appleberry Lane asked if the 

amendment only applies to homeowner associations in 

subdivisions. 

 Mr. Hugg replied that it would not include BonAyre.  You 

have a civic association there.  You would have one only if you 

have landowner’s responsibilities.  He added that we would 

welcome the civic association letting us know who their officers 

are. 
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 Mr. Winston Burris of 37 Gardenside Drive said that 

Gardenside doesn’t have a homeowner association.  There are 

people there with sheds and fences that do not conform.  A year 

or so ago, they tried to get one started but that didn’t work 

out and he doesn’t think they will get one approved now.  He 

added that the Town does an excellent job of taking care of code 

enforcement issues. 

 Mr. Hugg said that Mr. Burris is correct.  He added that he 

remembers attending meetings there a year or so ago.  There was 

an effort to establish a homeowner association but he assumes 

that didn’t happen.  The articles of incorporation for the 

development do require that one be established.  Mr. Hugg said 

that the Town’s position is that it is in the best interest to 

have a homeowner association so that you have a way within the 

development to deal with the issues.  The town will continue to 

respond but there is a limited amount the Town can do which is 

really unfortunate. 

 Mayor Stombaugh passed the gavel to Vice-Mayor Chervenak.  

Mayor Stombaugh said there will be an annual registration fee to 

the Town.  She asked why there should be an additional fee.  The 

residents feel that their taxes pay the staff’s salaries and 

this is a financial burden being put on people twice. 

 Mr. Hugg said the homeowner association fee can be 

stricken.  He said he is more concerned about getting the lines 

of communication open between the developments. He added that 

the reason we mentioned a fee was that where there is some 

burden on the town for various kinds of administrative actions, 

the fee could be necessary. That is the reason it was included 

here. 

 Mayor Stombaugh noted that the officers are going to be 

responsible to take the neighbors to court.  They feel this is 
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pitting neighbor against neighbor.  Good neighbors look our for 

each other. 

 Mayor Stombaugh said she had a list of questions from 

citizens who cannot be here tonight.  She asked to just run down 

her list. 

 Perhaps we could have a town-wide homeowner’s association 

ordinance instead of different ones for different developments. 

 What if no one fills the officer positions. 

 The Town already has ordinances in effect.  Why complicate 

it with more rules. 

 Officers use power to try to take over some neighborhoods 

while others are ignored. 

 Officers say they were glad they have homeowner 

associations and felt it added value to their properties.  It is 

hard being an officer and it requires a lot of their time. 

 Mr. Hugg said he doesn’t see where there is any requirement 

that would require anyone to take anyone to court.  This just 

asks them to keep the Town informed of officers and what actions 

they have taken.  He said he feels the more important issue is 

that that most new developments have a list of restrictions that 

are only applicable to owners in that development, simply things 

between people living in that community.  It may not be things 

the town ordinances or codes deal with at all.  The Town is not 

party to those deed restrictions.  Someone enforces them or 

takes actions against a homeowner who is violation of them.  

Homeowner associations are set up as a way for the community to 

self-police itself.  Architectural review make sure sheds, 

fences, etc. are in compliance with the restrictions.  Some 

homeowner associations have had difficulty in getting officers 

and keeping them active.  The homeowner association is 

responsible for keeping the community consistent with their 

covenants and restrictions. 
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 Councilman Mullen said this is common throughout the state.  

New Castle County addressed this years ago.  They require active 

homeowner associations.  He added that the State code requires 

that homeowner associations be formed and maintained for storm 

water and drainage facilities.  The homeowner association must 

be responsible for those facilities within the development.  

Councilman Mullen said we often have a hard time finding out who 

is responsible for maintaining the retention ponds, etc.  He 

added that he has a feeling this ordinance will be adopted by a 

lot of towns when they wee how we have handled it.  You will be 

seeing more and more of this.  Any development that does not 

have a viable homeowner association is technically in violation 

of state code. 

 Connie  Riggle of Bombay Woods said they were told that the 

officers are technically financially responsible if the 

association or community is sued for any reason.  You will have 

a hard time finding someone in Bombay Woods to take an officer 

position. 

 Mr. Jaywork said the homeowner association is a 

corporation. If somebody is going to sue that corporation, they 

probably don’t have any assets beyond a checking account.  He 

added that he guesses they could sue an individual officer if 

they were guilty of something but just being an officer of a 

corporation doesn’t make them liable except by acts of 

negligence or omission. 

 Mr. Jaywork gave an example.  The homeowner association is 

responsible for maintenance of the storm water ponds. if a child 

falls into a storm water pond and drowns, the homeowner 

association could be sued but, unless the officer was charged 

with making sure the fence was up and in good repair and he 

failed to do that, he would not be any more liability than 

anyone else. 
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 Mayor Stombaugh said if the homeowner association doesn’t 

have enough money in the fund to pay a judgment, then would 

everyone in the community be personally sued. 

 Mr. Jaywork said if you have an active corporation in good 

standing with the State of Delaware and you put your annual fees 

into a separate account and comply with corporate formalities, 

you keep minutes of your meetings, etc. then   that is as far as 

anybody can get.  Once you exhaust the homeowner association 

funds, you are done.  If that association doesn’t keep records, 

etc. and operate as a legitimate corporation, if only one person 

is doing everything, that person might be liable.   The 

association needs to pay their franchise fees, have annual 

meetings and keep a record of those meetings, show that they are 

operating as a corporation.  

 Ms. Riggle said that she would move to strike the fee from 

this ordinance. 

 Councilman Brown pointed out that the State has passed the 

burden on to this Town.  We have complied with the State and 

spent countless hours passing around ordinances trying to say 

things should be handled at the homeowner association level.  

The residents can have their first avenue of approach to solve 

their problems through their homeowner association. That would 

save money for this town. 

 Ms. Jeanette Lutrell of Westshore  said their retention 

pond is very steep.  She asked if they can put up “Private 

Property” signs so that children don’t play there. 

 Mayor Stombaugh said the fire company has requested that 

the ponds be fenced in. 

 Ms. Lutrell asked if that would be at the expense of the 

homeowner association. 

 Mr. Hugg said you can post it and the expense would be for 

the homeowner association. 
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 Councilman Mullen said it is open space which the homeowner 

association controls.  You could put up a fence. 

 Mr. Jaywork said this property is title din the name of the 

homeowner association.  They could put up signs and/or a fence. 

 John Barkley of 931 Boxwood Drive asked what is the state 

requirement if you don’t have a homeowner association. 

 Councilman Mullen said Del. Code Chapter 7 Title 40 covers 

storm water ponds and drainage.  It requires that a homeowner 

association has to be formed and maintained so that those items 

can be taken care of.  He also noted that, for some reason, the 

Town of Smyrna took over the maintenance of the storm water pond 

in Gardenside. 

 Councilman Brown  said this is required for all existing 

homeowner associations and new developments.  We are not going 

to require the downtown area to form a homeowner association.  

Some areas are obviously exempt. 

 Kim Perna of 182 Greens Branch Lane said some of these 

developments are getting started and people have not been 

involved in a homeowner association before.  Are there resources 

for the developments on how to organize and run the corporation? 

 Councilman Brown said the developer is in charge until the 

development is 75 percent complete.  They are responsible to 

write the covenants and deed restrictions.  Most developers are 

hiring third party firms to handle homeowner associations in the 

interim.  They are required to pass everything down to the board 

once it is form and up and running. 

 Ms. Perna said then there is nothing on how they can keep 

things running properly. 

 Mr. Jaywork said the certificate of incorporation gives you 

basic structure and the bylaws spell out everything else.  
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 Mayor Stombaugh said she researched “homeowner association” 

on line and there is a wealth of information out there.  There 

are companies that do offer their services. 

 Councilman Mullen said New Castle County has a pamphlet on 

how to set one up and run it. 

 Mayor Stombaugh said she thinks we need to require this 

information to be given to new property owners.  Realtors are 

naïve about this whole situation.  Young people buying into 

developments have no idea about belonging to a homeowner 

association.  This information should be given to them at 

settlement or even before. 

 Mr. Charles Hall said that, as he  understands it, 

residents of Bon Ayre are not obligated to have a homeowner 

association. 

 Councilman Brown said certain areas would be grandfathered 

in.  If you decide to form a homeowner association, it would be 

up to you.  The Town is not going to Bon Ayre and tell the 

residents that they must now form a home owner association. 

 Mr. Hall said when the state law was passed, does that 

include everyone since a law was passed? 

 Mr. Jaywork noted that the code deals only with storm water 

management ponds and drainage.  It deals only with the 

management of those areas. 

 Mr. Hall said he feels that those responsibilities in Bon 

Ayre are the responsibility of the land owner. 

 Hearing no further comments, Mayor Stombaugh declared the 

public hearing closed at 7:45 p.m. 

OPEN REGULAR COUNCIL MEETING 

 Mayor Stombaugh opened the regular council meeting at 7:45 

p.m.  Council members present were Bernard R. Brown, A. Douglas 

Chervenak, Gene A. Mullen, William D. Pressley Sr., Lawrence O. 

Thornton Jr. and Valerie M. White. 
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 Also present were Town Manager David S. Hugg III, Chief 

Richard H. Baldwin Jr., Attorney John Terence Jaywork and 

Recording Secretary Carol C. McKinney. 

ADDITIONS/DELETIONS TO PUBLISHED AGENDA 

 Councilman Chervenak made a motion to approve the agenda as 

presented.  Motion was seconded by Councilwoman White and 

carried unanimously. 

MINUTES OF PREVIOUS MEETING 

 Mr. Jaywork noted that he was not present at the meeting of 

January 7, 2008. 

 Councilman Mullen made a motion to approve the minutes of 

the meeting of January 7, 2008 with the noted correction.  

Motion was seconded by Councilman Chervenak and carried 

unanimously. 

REPORT 

PRESIDING OFFICER:  Mayor Stombaugh reminded everyone that there 

will be a workshop on January 24, 2008 from 4:30 to 7:00 p.m. at 

the Smyrna Opera House.  A lot of work has gone into this 

presentation.  You will be able to see some of the plans for 

downtown Smyrna. 

 Mr. Hugg noted that this will be an open forum.  Everyone 

can come and go as they please.  There will be a number of 

tables set up with presentations and folks available to discuss 

various aspects of the plans for the downtown. 

POLICE CHIEF:  Chief Baldwin said his written report was in 

packets.  Included was the stats for 2007 which he briefly 

commented on. 

 Councilman Mullen asked Chief Baldwin to provide statistics 

on officer-generated complaints. 

 Chief Baldwin said he can research that.  He added that he 

has been seeing single-digit increases each year. Councilman 
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Mullen said that would be a good reference point.  We have done 

other things back to 2001 referencing population. 

TOWN MANAGER:  Mr. Hugg said his written report was in packets.   

 Bill Evans is home and doing well.  He was in to visit 

today.  Bill is walking tenderly with a walker and he looks 

great.  He is as ornery as ever.  He is getting daily physical 

therapy at Christiana Care. 

 Mr. Hugg reported that we are busily tearing things up in 

various parts of Town.  The old TV repair building at the back 

of the Municipal Parking Lot will soon be gone and the parking 

lot itself is under construction.  The folks from KCI have  been 

doing subsurface survey inspections.  Tomorrow they will start 

the camera survey of the sewer system.  We have all the leases 

in place for the electric relocation on the PNC side of Main 

Street.  There is a lot going on that will tie into the workshop 

on the 24th. 

 The site work is underway for public works.  The mechanics 

building should be erected in February and the major building in 

April.   

 We have addressed a number of audit issues.  We are working 

through an internal audit to develop reconciliations, 

establishing separate payroll account at PNC, etc. 

 Our new Manager of Building and Inspections will start on 

February 11th.  Grant Pritchard is currently the Building 

Inspector in Dover. 

TOWN ATTORNEY:  Mr. Jaywork said there have been some 

discussions on HB 239 and HB 194. 

 Mr. Hugg said this is the beginning of legislators to 

introduce bills that they hope will bet considered during this 

session.  Municipalities seem to be in their target.  HB 239 

would take away our authority for planning and zoning and 
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subdivision and give it to the state.  We have a letter ready to 

go out on that one.   

 HB 111 last year applied to annexation issues. 

 The more frightening of the proposals out there now are two 

proposals that would further limit the ability of towns to use 

their eminent domain powers for economic development activity. 

There is a bill in the House and one in the Senate. The Senate 

bill is out of committee.  Both deal with the definition of what 

is public use.  About six months ago, a Supreme Court case dealt 

with the issue of eminent domain and, among other things, 

declared that economic development was a legitimate public use 

under the definition of condemnation powers of local 

governments.  The immediate reaction was to pass legislation to 

restrict that which Delaware did in a record three days without 

input from anybody.  These bills now would restrict that even 

further and eliminate the possibility of a town using any kind 

of eminent domain power for acquisition of property.  Often, the 

only way you can clear a tangled, confused title to a property 

is for a government entity to come in and clear the title.  

Sometimes, that holds up a major project that would allow for 

the revitalization or redevelopment in the community.  It is 

very hard.  Historically, the uses of condemnation is for roads, 

schools, hospitals and that kind of things.    

 MR. Hugg said that both of these bills would limit building 

anything but a road or a school or a hospital.  We need to be 

very diligent about what legislature is doing.  We need to make 

our feelings known at Legislative Hall. 

 Mr. Jaywork said some years ago, there was a bill to 

abolish the doctrine of adverse possession.  Legislature almost 

bought into that.  Sometimes that is the only way you can clear 

title to a property.  Legislators just don’t understand the 

implications of that.  He added that he feels that, if these 
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bills pass, they will be a major problem for municipalities as 

they grow.  There is already a law in the Delaware Code dealing 

with redevelopment authorities. This may be fueled by issues at 

the Wilmington waterfront area. There is no doubt that eminent 

domain can be abused but the far greater problem is taking power 

away from the municipalities.   We have dealt with this for the 

Municipal Parking Lot.  The first thing you have to do is go out 

and get an appraisal and you pay a lot for that.  That is your 

first offer and you negotiate up from there.  This is a bad bill 

and it needs to be defeated. 

 Mayor Stombaugh said there are two sides to every story and 

she is 110 percent in favor of the bill.  She said she thinks 

there has to be another way.  Eminent domain is the same thing 

as stealing.  She read the definition of “value”.  She said if 

anyone wants a property, there is value in that property.  

Otherwise, why would you want it.    She said she doesn’t feel 

anyone has the right to go and take anything away from anybody 

else.  Mayor Stombaugh read the definition for “stealing”.  She 

said she realizes there are places where this is a problem.  

Everything has a price.  A lot of money can be made in this town 

but greed has taken over the country.  If a property means that 

much to you, then pay the price.  This bill stops 

municipalities, the state, whoever, from taking someone’s 

property and selling it to a third party who can be a developer 

who will sell it for big bucks.  Maybe there can be some kind of 

agreement made that once they sell the property that a 

percentage has to go back to the original owner. 

 Councilman Brown asked Mayor Stombaugh if she read the 

entire bill.  Mayor Stombaugh replied that she did.  Councilman 

Brown asked if she feels the State cannot exercise eminent 

domain based on this bill.  He said if he read it correctly, it 
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only punches the counties and municipalities, not the state. 

Mayor Stombaugh said perhaps she is confused about that. 

This is designed to restrict the authority of municipalities.  

Citizens can vote us out of office if we don’t please them.  If 

this passes, we will have blighted buildings that the state 

won’t come in and take care of.  Councilman Brown said he thinks 

Mayor Stombaugh is not hearing the message. 

 Mayor Stombaugh said there is abuse.  The people affected 

by this are people who don’t have the money for an attorney or 

the knowledge to deal with these issues. 

 Councilman Mullen said HB 289, Sentence 3, “…not 

withstanding any other provision of law, neither this State or 

any other political subdivision thereof…” so it does include the 

State. 

 Mayor Stombaugh said the Senate bill is stronger than the 

House bill. 

 Councilman Mullen noted that eminent domain is a double 

edged sword.  No one has the right to condemn a property for 

economic development.  There are some exceptions, blighted areas 

and things like that.  He said he thinks it needs to go back 

into committee to address those things.  To use eminent domain 

to build a shopping center is ridiculous.  There is no way I 

could support that. 

 Councilman Brown asked Mayor Stombaugh what she would do if 

there was blighted property right next door to her home which is 

for sale.  Do you think anyone will buy your house?  Mayor 

Stombaugh said she would buy it and fix it up myself.  

Councilman Brown said there are a lot of houses in Smyrna she 

needs to buy then. 

 Mr. Hugg said he agrees that local and state governments 

shouldn’t have carte blanche to do whatever they want.  One 

point that needs to be emphasized is that, under the U.S. 
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Constitution, a government can’t take property without just 

compensation.  We have to offer the appraised value,  negotiate 

in good faith.   We can’t just go in and take your property.  

There is a procedure we have to follow.  It includes a court 

hearing and court action confirming the acquisition.  Mr. Hugg 

said that what concerns him is, if you look at the Town of 

Smyrna and other old communities, to achieve some redevelopment 

initiatives we feel is necessary, from time to time, you need to 

take that step.  We have to make a determination as a Council 

wearing your redevelopment authority hat, and make a decision on 

it.  That acquisition might be critical to getting a Christiana 

Care facility here or another downtown business you might not 

get because of that hold out.  He added that his concern is that 

the General Assembly, in continuing knee jerk reactions, is 

introducing bills like HB289 and SB194 without talking to local 

governments and without paying attention.  He said he thinks we 

have an obligation as a municipality to say “don’t tread on me”.  

Don’t take away the legitimate authority we have because you 

don’t like what someone is doing elsewhere.  This seems to be 

anti-municipality movement by the General Assembly giving our 

authority to state officials.  This is not healthy or desirable 

for any local government. 

 Mr. Hugg said he believes we need to say to our 

Representatives and Senators that these bills are dangerous, are 

an erosion of our authority and rights and that they should at 

least consult with us to be sure our concerns are addressed. 

 Councilman Chervenak said there are community interests and 

individual interests.  It may be in the community interest to 

exercise eminent domain.  They are saying we have no community 

interest.  We are taking away an important aspect of community 

interest except for roads or whatever. 
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 Mayor Stombaugh asked why the Town has to get involved.  

Why can’t a developer come in and purchase the property at a 

fair value.  Every seller out there thinks his property is worth 

a lot more than someone else thinks.  There is a myth out there, 

if you don’t agree to sell for the price they are offering, they 

will take it.  A lot of people think that is what will happen. 

 Mr. Jaywork said legally, if it is a proper public use, you 

can get an order of possession and go to court later.  It might 

take months, but eventually you will get your trial.  A jury of 

lay people listen to a testimony from opposing appraisers and 

they come up with a fair value and that is what you are paid. 

 Councilman Pressley said that is what happened when Route 1 

went through here.  He added that they paid him 20 percent more 

than the appraised value.  There were other things they did to 

help you out. 

 Councilwoman White made a motion that Mr. Hugg draft a 

letter to our Senator and Representative explaining our concerns 

on both bills based on Mr. Hugg’s letter of January 17th and 

asking them to meet with the DLLG before they bring the bills to 

the floor.  Motion was seconded by Councilman Chervenak. 

 Councilman Mullen said if this letter is going to deal 

specifically with these two bills, he will not sign it. There 

isn’t any way that this body can take a property for eminent 

domain and turn it over to a developer and make a profit off it. 

 Councilman Brown said then we should create our own eminent 

domain policy and not have the State do it for us. 

 Councilman Thornton said we have concerns with the way they 

are written and we want the opportunity to give our views before 

they are voted on.   

 Mayor Stombaugh said she wants to read the letter first.  I 

understand that he is going to write a letter listing his 

concerns against it. 
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 Councilman Thornton said Mr. Hugg wants to write a letter 

to our legislators, Senator Ennis and Representative Carson, 

expressing our concern with the way these two bills are 

currently written.  There evidently has been no input from the 

DLLG and local municipalities voicing their concerns about this.  

All we  want is the opportunity to do that before we vote on 

them. 

 Councilmen Brown, Chervenak, Mullen, Pressley, Thornton and 

White voted yes.  Mayor Stombaugh voted no.  Motion carried. 

COMMITTEES: 

 Councilman Mullen reported that the Finance Committee 

minutes were in packets.  You also have amended minutes from 

December 11.  Their next meeting is February 12 at 5:00 p.m.  We 

will be discussing a purchasing policy, long term revenue 

adjustments and capital projects. 

 Councilman Pressley said the Personnel Committee met on 

January 9 and minutes were in packets.  Their next meeting is 

February 13. 

 Councilman Thornton reported that the Police Building 

Committee met on January 14.  The purpose was to review 

preliminary plans for the addition to the existing building as 

prepared by Tevebaugh Associates. We reviewed the plans and made 

suggestions for improvements.  The Chief will be taking our 

concerns back to Tevebaugh who will incorporate them into a new 

design and we will be looking at those plans next month. 

 Chief Baldwin said the Public Safety Committee minutes were 

in packets. 

 Mr. Hugg said one of the items in packets was a draft 

letter to Senator Ennis, Representative Carson and DelDOT 

Secretary Wicks concerning Carter Road that Council instructed 

me to write at their last meeting.  I have comments from 

Councilmen Mullen and Pressley.  Mr. Hugg said he would like to 
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this letter out as promised at the last meeting.  He asked that 

anyone with comments get back to him as soon as possible. 

RECOGNITION OF VISITORS 

 Visitors present included Charles and Betty Hall, Regina 

Brown, Jeanette Luttrell, Winston Burns, Joan MacKnight, Dottie 

Nulty,, George Camaratta, Marian Bower, Kim Perna, Donald Blow 

Sr., George Bespalko, Don Semenick,  John Barkley Sr., Earl & 

Lillie Strong, Kenneth Virdin, Constance Riggle, Jen Regelski, 

Wendy Bernard, Seth Clevenger, James Harkins, Joseph Sheridan, 

Al Kemp. 

 Mayor Stombaugh said this is the time for anyone in the 

audience to address Council.  She asked that speakers come to 

the microphone, give their name and address for the record and 

limit their comments to three minutes. 

 Jennifer Regelski of 429 Woodpecker Lane said she just 

moved here from Ohio and is very concerned about the utility 

bills.  She said she received a bill on the 10th and it was due 

on the 20th.  Ms. Regelski said she should have at least two full 

pay cycles before her bill is due. This month, she said she got 

her bill on the 6th and felt there was insufficient time to pay 

it. 

 Ms. Wendy Bernard of 520 Groundhog Lane said she wants to 

have thirty days to pay her bill.  If she goes on vacation, it 

would be cut off before she gets back. 

 Councilman Mullen said you can call the Town Office when 

you are going out-of-town and they will make sure you don’t get 

cut off. 

 Ms. Bernard said she needs to notify others, i.e. cable TV, 

the post office, the newspaper, the schools.  She could forget 

to call the  Town.  She added that she heard we belong to the 

Co-Op.  She asked if others in that group have a limited amount 

of time to pay. 
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 Councilman Mullen said we are in the Co-Op only for the 

purchase of electric power.  The Town of Smyrna has its own 

distribution system.  DEMEC is a group of nine municipalities 

that go together only for the purchase of our power needs. 

 Councilman Brown asked if the ability to pay on-line would 

make a difference.  Ms. Bernard said no.  It was noted that we 

are working on on-line payment. 

 Ms. Bernard asked if a budget plan has ever been 

considered.  It was explained that the Town has a budget plan.  

Ms. Bernard asked why none of this was publicized when she moved 

into this property.  Councilman Thornton said she could have 

asked what is available when she signed up for utilities.  Ms. 

Bernard replied that, as a brand new citizen, coming here from 

Ohio, things are a lot more advanced there.  No one ever told 

her what the options are.  In Ohio, we had the option of 

spreading the bill out over a month or more to make it easier to 

pay.  She added that she is an educator and she tries to teach 

her students to research what they need to make wise decisions.  

She said a lot is hidden here. 

 Councilman Chervenak asked what is the cost of living in 

Ohio vs. the service provided here.  He said when you moved 

here, you had a responsibility to find out what is available.  

The people we pay for our power don’t give us a thirty or sixty 

days reprieve.  We have to p ay our bills when they are due.   

 Councilman Chervenak explained that our accounts receivable 

were getting outrageous. People were not paying their bills 

because we granted them many breaks.  We were allowing them to 

pay it later and later.  The people who paid their bills on time  

Were subsidizing the ones who didn’t pay on time because we had 

to pay for our electric when it was due.  When you move into a 

new community, it is your responsibility to do your research and 

find out what options are available to you.  Councilman 
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Chervenak said he doesn’t think we would cut anyone off if we 

knew they were on vacation.  We had to take steps to reduce the 

amount of unpaid bills we were subsidizing by requiring payment 

within a reasonable time when bills were due. 

 Mayor Stombaugh said we do have a website and it is being 

updated.  Ms. Bernard said perhaps the Town should make an 

effort to get information out to the public so citizens know 

what is going on. 

 Mr. Hugg said we advertise frequently in the local 

newspaper in a column called “DID YOU KNOW” at the front of the 

paper, on our electric bills, in handouts we give new customers.  

We are constantly trying to refine those techniques to keep 

folks informed.    

 Councilman Pressley said we have committee meetings and 

workshops that are all open to the public where you can get 

information.   

 Mr. Hugg said people don’t always come to workshops.  They 

don’t always read the newspapers or electric bill messages.  If 

a customer has emergency life support equipment, there is a list 

you can be placed on.  We don’t cut off electric if the 

temperature is under a certain degree in the winter or over a 

certain degree in the summer.   

 Mr.  Hugg said the message he hopes to get out to people is 

if you have difficulty with any issue including utility bills, 

pick up the phone or come in to Town Hall and talk to us.  We 

want to work with customers but we need to know that you are 

having a problem.  We have a 60-day interest free note, budget 

bills, senior citizens and others with retirement checks, we can 

move to another due date.  Mr. Hugg said that we can’t advertise 

every little item because some of them are exceptions to the 

rules.  There are a lot of thinks we can do to work with our 

customers if they let us know there is a problem.  The ones who 
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are upset are those who didn’t pay and didn’t make an effort to 

work with us to solve the problem. 

 Councilman Brown said he feels the homeowner associations 

should give out a welcome packet to new residents. 

 Charles Hall of Appleberry Drive said that you should 

clarify that the budget plan is available only after you have a 

one-year history of service with the Town.  They take an average 

of twelve monthly bills as a basis for your budget payment.  He 

also asked how much of an inconvenience it would be to move the 

mailing date back to the first of the month. 

 Mr. Hugg said the problem is not just the mailing date.  We 

have to read some 4000 meters, do the reconciliation, print the 

bills, etc.  About the earliest we can do the mailings is the 

5th.  We have to wait until after the 20th to find out who is 

late.  It would be very difficult to get the bills out earlier. 

 Mr. Hall said asked if having trash picked up once a week 

would be cheaper than twice a week.  Mr. Hugg replied that you 

wouldn’t come out ahead.  It would take longer and they would 

still pick up the same tonnage whether it is one or two times a 

week. 

 Councilman Mullen said we got only one bid package when we 

went out to bid last year. 

 Mr. Hall said you could reduce trash by recycling but 

citizens shouldn’t have to pay more to recycle. 

 Joan MacKnight of 735 Radnor Lane  thanked Chief Baldwin 

and the Public Safety Committee for approving a bicycle path on 

Bon Ayre Lane.  She said on March 14, 2007, and on December 3, 

2007, she presented a petition to Council for speed control or a 

stop sign on Bon Ayre Lane to stop speeders.  Mrs. MacKnight 

said she also approached the Public Safety Committee where 

Councilman Thornton told her there is a “protocol” for 

installation of stop signs. 
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 Mrs. MacKnight said she now has a petition with 111 

signatures of people who have witnessed speeders or people using 

Bon Ayre for a short cut.  She asked for a reply to these 

inquiries. 

 Councilman Thornton said there are national guidelines for 

installing stop signs and traffic control devices.  He said he 

doesn’t make these protocols, the National Transportation Safety 

Board does and these protocols are used as a guideline for 

governments to follow.  Otherwise, you would have stop signs and 

red lights at every corner. 

 Mrs. MacKnight said Bon Ayre is a new community and 

Hedgerow Hollow traffic comes down Bon Ayre Lane to get to 

Hedgerow Hollow.  When you get lights on Route 13, people will 

always cut through Bon Ayre.  She said this needs to be nipped 

in the bud.  It is a very wide roadway.  We have lines four feet 

from Carter Road but it doesn’t give direction going straight 

down the street.  People who walk on the side of the road have 

no choice but to jump in the trees when cars speed by.  It is a 

safety concern. 

 Mayor Stombaugh asked if this is going to be on the Public 

Safety Committee agenda.  Chief Baldwin said it can be. 

 Councilman Brown made a motion to add “stop sign at Bon 

Ayre and Saks” to the Public Safety Committee Agenda.  Motion 

was seconded by Councilwoman White and carried unanimously. 

OLD BUSINESS 

ORD. NO. 002-08, HOMEOWNER REPORTING RESPONSIBILITIES 

 Councilman Brown made a motion to approve Ord. No. 002-08 

without #4, Fee Schedule.  Motion was seconded by Councilman 

Mullen. 

 Councilman Pressley asked about existing homeowner 

associations.  Mr. Hugg said existing and new homeowner 

associations are covered. 
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 Motion carried unanimously. 

      ORD. NO. 001-08,  AN ORDINANCE TO AMEND THE TOWN OF SMYRNA 

ZONING CODE SO AS TO PERMIT, AS A CONDITIONAL USE,COCKTAIL 

LOUNGES, BAR, BILLIARD PARLOR AND/OR SIMILAR PLACE OF INDOOR 

ENTERTAINMENT EXCEEDING 6,000 SQUARE FEET AND/OR SERVING 

ALCOHOLIC BEVERAGES AND/OR OFFERING LIVE ENTERTAINMENT 

(HEREAFTER COLLECTIVELY “LARGE SCALE INDOOR ENTERTAINMENT 

USES”), SUBJECT TO CERTAIN RESTRICTIONS IN THE HIGHWAY 

COMMERCIAL DISTRICT (HC)AND SHOPPING CENTER DISTRICT (SC) 

 

 Mr. Hugg explained that the Planning & Zoning Commission 

had two recommendations.  Instead of Special Exception, they 

recommended a Conditional Use.  Mr. Jaywork gave you some 

information on that.  The other was to include Shopping Center 

district which is what we originally suggested.  We only have 

one area in Town that meets the shopping center definition where 

Acme is.  There is very little space that could be used for that 

kind of use.   He said that a shopping center is actually a 

highway commercial district that remains in one ownership.  In 

Gateway North and Simons Corner, the tenants actually purchase 

their pad site.  

 Mr. Jaywork said he sent an e-mail to Council last night 

explaining the difference between a conditional use and special 

exception and explaining the special exception procedure.  A 

conditional use is similar to the special exception but, instead 

of going to the Board of Adjustment, it comes to Town Council 

for a decision and, if approved, it is considered a rezoning of 

the property. Typically, a conditional use has a quasi-public 

nature, such as substation or fire hall, something that benefits 

the public in such a way that, when you balance things out, 

Council decides it makes sense to put it here because of the 

benefit it will provide to the entire community.  Mr. Jaywork 
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said he doesn’t know that this definition lends itself to this 

particular use and that is why as an attorney, he would feel 

more comfortable if it was done as a special exception.  A 

special exception is approved by appointed people because they 

are removed from politics.  It is a p policy decision that you 

need to make. 

 Mr. Jaywork said that one thing that troubles him is on 

Page 3, the definition of large scale entertainment venue.  As 

this started out, we were going to have this very large facility 

serving alcohol and having live entertainment.  That posed a lot 

of concerns.  Suppose it doesn’t serve alcohol but does 

everything else.  He read a portion of the amendment that he 

felt would not permit movie theaters.   

 Mr. Hugg said if Mr. Jaywork feels this needs more 

attention, we could extend the moratorium until the wording is 

changed.  Mr. Jaywork said Councilman Brown is concerned about 

the time factor here.  Council has been diligently working on 

this for some time.  There has been no attempt by Council to 

drag this out or stop someone from doing anything.  He added 

that he is not aware that anyone is standing outside Town Hall 

banging on the door saying they want to co me in tomorrow and 

you are holding me up.  If you have reservations and ant to 

consider it for another two weeks he said he has no problem with 

that.  It is up to Council. 

  

 Councilman Brown asked if Mr. Hugg has heard anything more 

on the one inquiry.  Mr. Hugg said that they have not been in to 

see us since their first inquiry.   

 Councilman Brown said it wouldn’t make any difference if we 

want to extend the moratorium at this point. 

 Mr. Hugg said he agrees with Mr. Jaywork that it fits the 

special exception criteria better than conditional use.  Mr. 
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Jaywork said he feels you could just insert the words “excluding 

movie theaters”.  He said you could have a theater with a live 

rock band.    

 Councilman Pressley said he would like to see this come 

back to Council.  He added that he would rather see conditional 

use than special exception because special exception does not 

come to Council at all.  Things could happen and we are out here 

with the public and we have nothing to say to them.  We have no 

accountability. 

 Councilman Pressley made a motion to approve Ordinance 001-

08 as a Conditional Use and with the change to exclude movie 

theaters.  Motion was seconded by Councilman Mullen and carried 

unanimously. 

RESOLUTION IN SUPPORT OF SB-4 REF. 

STATE FREEDOM OF INFORMATION ACT AND THE GENERAL ASSEMBLY 

 Councilman Mullen made a motion to adopt a resolution in 

support of SB4 ref. State FOIA.  Motion was seconded by 

Councilman Chervenak and carried unanimously. 

APPROVAL FOR ST. PATRICK’S DAY EVENT AT SHERIDAN’S 

 Councilman Brown made a motion to approve the St. Patrick’s 

Day event at Sheridan’s on March 17th.  Motion was seconded by  

Councilman Thornton. 

 Councilman Pressley said he has a problem closing the 

street down. 

 Council members Brown, Chervenak, Thornton, White and Mayor 

Stombaugh voted yes.  Councilman Pressley voted no.  Councilman 

Mullen was recorded as abstaining.  Motion carried. 

REFER TO PLANNING & ZONING COMMISSION 

ORD. NO. 003-08, PARKING REQUIREMENTS 

 Councilman Mullen made a motion to refer Ord. NO. 003-08, 

Parking Requirements to the Planning & Zoning Commission.  
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Motion was seconded by  Councilwoman White and carried 

unanimously. 

NEW BUSINESS 

APPOINTMENTS 

 Councilman Brown made a motion to table the appointments 

until the next meeting.  Motion was seconded by Councilman 

Chervenak and carried unanimously. 

SENIOR CITIZEN TAX EXEMPTION 

 Councilman Mullen made that the income limits be changed to 

$24,000 or an individual and $30,000 joint.  Motion was seconded 

by Councilman Brown. 

 Councilman Brown withdrew his second and Councilman Mullen 

withdrew his motion. 

 Councilman Chervenak made a motion to send this back to 

staff to get figures.  Motion was seconded by Councilman Brown 

and carried unanimously. 

RESOLUTION TO SET LEGISLATIVE FACT FINDING HEARING  

(MARCH 17, 2008 7:15 P.M.): 

1. 616 W. GLENWOOD AVENUE, INFANTE LLC 

2. MYRTLE STREET 

 

 Mr. Hugg reported that the Glenwood Avenue property is 

under contract and there are plans to build a daycare center 

there if all is approved. 

 Discussion followed concerning the fact that March 17 is 

St. Patrick’s Day and whether or not the Council Meeting could 

be held another night.  It was decided to not change the meeting 

night.  

 Councilman Pressley made a motion to set the Legislative 

Fact Finding hearings for 616 W. Glenwood Avenue and Myrtle 

Street for 7:15 p.m. on Monday, March 17, 2008.  Motion was 

seconded by Councilman Brown.  Council members Brown, Chervenak, 
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Mullen, Pressley, Thornton and Mayor Stombaugh voted yes.  

Councilwoman White voted no.  Motion carried. 

DELAWARE QUEST FOR EXCELLENCE AND DELAWARE QUALITY AWARD BANQUET 

 Mayor Stombaugh said she wants to attend this event on 

February 7th.  It costs $125. 

 Councilman Brown made a motion to authorize the Mayor and 

any interested Council member to attend this event on February 7 

at a cost of $125 per person.  Motion was seconded by 

Councilwoman White.  Council members Brown, Chervenak, Mullen, 

Pressley, Thornton, and White voted yes.  Mayor Stombaugh was 

recorded as abstaining.  Motion carried. 

ADJOURNMENT 

 Councilman Mullen made a motion to adjourn, seconded by 

Councilwoman White.  Meeting adjourned at 9:17 by unanimous 

vote. 

 

     _______________________________________ 

     Council Secretary 
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