
MINUTES OF THE PUBLIC HEARING AND MEETING 
SMYRNA TOWN COUNCIL 
September 8, 2009 

 
PUBLIC HEARING 

 
 The public hearing was opened at 7:15 p.m. by Vice-Mayor 
William C. Raynor.  Council members present were Memphis P. 
Evans, Valerie M. White, Anthony DeFeo, Robert Riddagh, and 
Lawrence O. Thornton. 
 
 Also present were Town Manager David S. Hugg III, and 
Recording Secretary Valerie L. Heritage. 
 
 Vice-Mayor Raynor stated this public hearing is to receive 
public comments regarding an amendment to Appendix A, Zoning, 
Section 5, Subsection 17, Shopping Center, to allow institutions 
of a religious, medical, charitable or philanthropic nature if 
approved as a special exception. 
 
 Mr. Hugg stated institutions of a religious, medical, 
charitable or philanthropic nature are allowed residential 
districts now as special exceptions – he was trying to see if 
they were allowed in any commercial district or not.  He said 
for some reason he thought they were allowed at one time in 
Local Commercial – we do have an existing religious institution 
in the Local Commercial district which is the Power House 
Center.  Mr. Hugg said the owners of the Smyrna Mart Shopping 
Center and a local church have expressed interest in using a 
portion of their building for a religious purpose and the 
current Zoning Ordinance does not allow that.  He said the draft 
ordinance before Council has been reviewed by the Planning and 
Zoning Commission, and essentially this would allow, by special 
exception, any institution of a religious, medical, charitable, 
or philanthropic nature in the Shopping Center zoning district.  
Mr. Hugg said Jim Hawkins is here if there are any questions – 
his church is the church that has expressed interest in being in 
the shopping center.   
 
 Jim Hawkins, 511 Owens Brooke Drive, Smyrna came forward to 
speak.  Mr. Hawkins said he is the Pastor of Daybreak United 
Methodist Church, and the church started five years ago.  He 
said he has been a pastor in Smyrna for 12 years – he used to be 
the Senior Pastor at Asbury United Methodist Church until the 
Bishop appointed him to start Daybreak Church.  Mr. Hawkins said 
in the five years that they have been in existence one of the 
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challenges has been to find a place to meet.  He said the zoning 
is very restrictive and there are not a whole lot of places 
available where they can meet.  Mr. Hawkins said in order to 
really meet the needs of the community they find that they need 
to have a place.  He said one advantage he would think of for 
the Town of meeting in this particular location is that it is a 
section of the shopping center that is not very attractive for 
other tenants.  Mr. Hawkins said you cannot see it from the 
highway – it is where the old fitness center was.  He said it is 
not exactly prime real estate.  Mr. Hawkins asked if there were 
any questions. 
 
 Councilman Thornton asked if this was for Sunday service 
only, or do they meet throughout the week.  Mr. Hawkins said 
they do some things throughout the week, but the primary time is 
Sunday morning. 
 
 Mr. Hugg said this kind of use is actually a pretty good 
fit for the traditional shopping center.  He said much of the 
activity that would normally be associated with a church, 
whether it is the middle of the week or the weekend, is that it 
is a time when much of the shopping center is much less heavily 
used so there is relatively little in the way of potential 
conflicts from parking, noise, of whatever activities might be 
associated with the activity. 
 
 Mr. Hawkins said it would be convenient because they 
usually have donuts after worship, and there is a Dunkin’ Donuts 
right there. 
 
 Mr. Hugg stated this amendment does come with the 
recommendation of the Planning and Zoning Commission.  He said 
all we are doing is adding a provision for a special exception 
that can be requested from someone who wants to open – and it 
could be religious, medical, charitable, or philanthropic so it 
does not always have to be a church.  Mr. Hugg said special 
exception means that it has to come back before the Planning and 
Zoning Commission for an additional set of approvals – it is not 
by right.  He said they just cannot come in and get a building 
permit and Certificate of Zoning Compliance – they would have to 
petition, if you will, and demonstrate that the proposed use is 
in fact a harmonious use with the shopping center.      
 
***Mayor Patricia Stombaugh entered the public hearing at 7:20 
p.m. 
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 Mayor Stombaugh said seeing no one step forward we will 
close the public hearing and the regular meeting will begin at 
7:30 p.m.  The public hearing was closed at 7:23 p.m. 
 

REGULAR MEETING 
 
 The regular meeting was called to order by Mayor Patricia 
A. Stombaugh at 7:30 p.m. Council members present were Memphis 
P. Evans, Valerie M. White, Anthony H. DeFeo, William C. Raynor, 
Robert Riddagh, and Lawrence O. Thornton. 
 

Also present were Town Manager David S. Hugg III, Police 
Chief Richard H. Baldwin Jr., Attorney John Terrence Jaywork, 
and Recording Secretary Valerie L. Heritage. 

 
 Mayor Stombaugh asked everyone to rise for the Pledge of 
Allegiance.  Mayor Stombaugh asked for everyone to remain 
standing for a moment of silence.  
           

ADDITIONS/DELETIONS TO PUBLISHED AGENDA 
 

Mr. Hugg stated Council has a revised agenda on the table 
in front of them adding item 9(i) relating to an easement that – 
technically it is the Estates of West Shore – and it came in 
late on Friday.  Councilman Riddagh made the motion to accept 
the revised agenda.  Motion was seconded by Councilman Raynor 
and carried unanimously. 

 
MINUTES OF PREVIOUS MEETING 

 
 Councilman Raynor made the motion to accept the minutes 
from the August 17, 2009 meeting.  Motion was seconded by 
Councilman Evans and carried unanimously. 
 

REPORTS 
 
A. Presiding Officer – Mayor Stombaugh said she would like to 
say that our sincere sympathy goes to the fallen officer.   
 
B. Town Attorney – Mr. Jaywork stated he did not have any 
business matters, but he would like to introduce Mr. Barrett 
Edwards who is here in the audience.  He said Barrett is a law 
clerk in their office, he is a graduate of law school, he is 
taking the Delaware Bar, and he has a Masters Degree in Public 
Administration before he went to law school, and hopefully he 
will pass the bar and will be joining him in his municipal law 
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practice.  Mr. Jaywork said we will find out in October if Mr. 
Edwards passed and he will not be sworn in until December.  
  
C. Police Chief – Chief Baldwin said Council has his written 
report in their packets.  He said he included a copy of their 
departmental organizational chart.  Chief Baldwin said later on 
in the agenda the fact that they are down two crossing guards 
comes up and he is asking approval from Council to go ahead and 
fill those two existing positions.  He said he did want to note 
that they are budgeted.  Chief Baldwin said he wanted to thank 
Mayor Stombaugh for her thoughts at the beginning of the 
meeting, and just to acknowledge the fact that there is a 
resolution later on in the agenda this evening – that initiative 
was taken by the Town Manager, and he did appreciate Mr. Hugg 
for thinking about that.  Chief Baldwin said a number of our 
officers went down to the funeral in Georgetown, and it is 
obviously a sad situation, but he was just really pleased to see 
police officers from around the region gather together – there 
were literally thousands of officers there today.  He said it 
sounds like Chad Spicer was the all American boy and was just a 
great guy.  Chief Baldwin said he was also an excellent police 
officer.  He said he thinks he reflects the kind of officers 
that are working in small towns in Delaware now – he had a lot 
of qualities of the officers that we look for here in Smyrna.  
Chief Baldwin said it was a very meaningful day for them.   
  
D. Town Manager – Mr. Hugg said Council has his report in 
their packets.  He said we have a very nice photo taken by Eric 
Crossan of the ribbon cutting, including Councilman Thornton 
holding the ribbon back together after it was accidentally cut.  
Mr. Hugg said we also had the pleasure of Senator Carper being 
in Town last Friday, along with some officials from the Office 
of Drinking Water.  He said we received a nice plaque from the 
Office of Drinking Water acknowledging our American Recovery and 
Reinvestment Act projects of which now two are done and one will 
start construction tomorrow and the other one goes to bid in 
about a week.  Mr. Hugg said he wanted to remind everybody and 
invite the public as well – tomorrow at 5:00 p.m. we are going 
to cut caution tape, red ribbon, or something dedicating the new 
Public Works building on Artisan Drive in the Business Park.  He 
said this is another project that has been in the works since 
about 2003.  Mr. Hugg said he would appreciate anyone who would 
like to come out tomorrow.  He said we are going to have Main 
Street Market brownies among other things so that will probably 
bring some folks out. 
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 Mayor Stombaugh said she had a couple people ask her about 
the stimulus money and the projects that we are doing, and it is 
a shame that more people can’t come out when we have the grand 
opening of these things because a lot is explained, and she has 
also told Mr. Hugg that we need to take Council out and show 
them some of the things and explain to them because it is very 
interesting and a real learning process.  She said the valves 
that were put in for the wastewater – there are only two 
companies that make this new valve and the importance of it is 
so that the sewer remains go in the proper direction and do not 
come back.  Mayor Stombaugh said it is something that you do not 
see but has a very important purpose.  She said the water that 
we have done – the Town’s water always met the qualifications, 
but this is going to make it even better.  Mayor Stombaugh said 
a lot of things that needed to be replaced – the infrastructure 
– we have been on top of it.  She said the Delaware League of 
Local Governments gave us a heads up about the stimulus 
packages, and as she told Mr. Hugg, they brought it up at the 
league meeting and Mr. Hugg jumped right on it.  Mayor Stombaugh 
said we did not even know what we were putting the package 
together for because they had not given us any rules in the 
beginning, but Mr. Hugg got on it, put it together, and when he 
walked into the Office of Drinking Water he walked in with a 
huge box and just about gave them a heart attack.  She said Mr. 
Hugg had everything in there that he could possibly think of 
that needed to be done to the Town – because we were not sure 
what was going to fit into the stimulus package – and because of 
his efforts we were the first town in the State of Delaware to 
get the stimulus money and we have also been the first town to 
do the first three projects – we have gotten the first three 
stimulus funding for the first three projects, so Smyrna is 
right on the top of it.  Mayor Stombaugh said we have a lot to 
be proud of. 
 
 Mr. Hugg said Council has in their packets the American 
Waterworks Association which is the national trade organization 
for water utilities, and they publish a regular newsletter 
called Streamlines.  He showed everyone the August 18, 2009 
edition which says “Water projects – among the first as ARRA 
money hits the ground… backers of the ARRA which was signed into 
law said it would take months before federal dollars made their 
way into utility pockets and work could begin.  By late July and 
early August work was underway on projects nationwide, most on 
the small side.  The August 4th groundbreaking on an $80,000.00 
project to replace six main valves in Smyrna, Delaware is 
typical…”  Mr. Hugg said so we made the front page of this very 
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important and widely circulated newsletter that goes to water 
utilities across the country – we are proud of what we are 
doing. 
 
 Mayor Stombaugh said good job.    
 
E. Committees – Councilman Thornton stated the Utility 
Committee met on September 2, 2009.  He said they had several 
items of discussion and the minutes are in Council’s packets.  
Councilman Thornton said they talked about, as a committee, 
having Downes Associates coming in for an extended session on 
October 7, 2009 to further discuss energy efficiency and 
renewable resources – some of the things that we can do for the 
Town.  He said he and Mr. Hugg are working with Downes 
Associates now to come up with an agenda for that, and we would 
heartily invite the rest of the Council to be at that meeting 
starting at 3:00 p.m. on October 7, 2009.  Councilman Thornton 
said it is planned to be at least two, maybe three hours so we 
will get an overview of where we are and what the future holds 
as far as energy in the Town of Smyrna.  He said we were also 
apprised of updated information on our LED versus induction 
lighting pilot program that we are conducting in conjunction 
with the $50,000.00 grant that we received for improving street 
lighting in the community.  Councilman Thornton said we are 
still collecting data on which is the best type of lighting to 
use and we will be looking at that further in the next month.  
He said Mr. Hugg filled them in on a US EDA grant program that 
he will discuss later on in the Council session. 
 
 Mayor Stombaugh said the Finance Committee met on August 
11, 2009 and also on September 2, 2009.  She said a lot of 
things were discussed.  Mayor Stombaugh said they are working on 
the budget, and everything is moving forward.  She said halfway 
through the year when we looked at the figures the Town was 
slightly under budget, but we do not want to get too excited 
because we have the other half of the year to go yet.  Mayor 
Stombaugh said we are doing real well, especially in today’s 
economy. 
 
 Councilman Raynor said the Personnel Committee will meet 
tomorrow night at 6:00 p.m. right after the ribbon cutting at 
the new Public Works building.   
 
 Mayor Stombaugh reminded everyone that all of these 
meetings are open to the public.     
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RECOGNITION OF VISITORS 
 
 Visitors present were Jim Hawkins, Larry Koehler, Seth 
Clevenger, James Harkins, Larry Graf, William Wilson, Regina 
Brown, and Wilbert Bordley.  
 
 Mayor Stombaugh stated this portion of the meeting is open 
to the public.  She said we invite you to step up to the 
microphone; it is being recorded so you need to give your name 
and address, and you have three minutes to address Council.  
Mayor Stombaugh said Council is not obligated to give an answer 
tonight; we may have to refer your subject to a staff member or 
to a committee.  Mayor Stombaugh asked if anyone would like to 
step forward and address Council.  No one came forward.  
 
 Mayor Stombaugh said seeing no one step forward we will 
close this portion of the meeting and continue with the regular 
Council meeting. 
 

OLD BUSINESS  
 
A. Appointment to Ethics Commission - David Pleasanton, 2- 
year term expired June 2009 – Mayor Stombaugh said this would be 
a five year term and she had an appointment she would like to 
make - James Harkins.  She said she emailed everyone a copy of 
his bio that he sent to us.  Mayor Stombaugh said she talked 
around Town – she does this with each of the recommendations – 
and she has received absolutely nothing negative about Mr. 
Harkins.  She said with his bio she feels that he is very 
qualified to serve on the Ethics Commission, that is her 
recommendation, and she would like Council’s approval. 
 
 Mr. Hugg said we actually have to lift this from the table. 
 
 Councilman Thornton made the motion to lift this item from 
the table.  Motion was seconded by Councilman Riddagh.  Motion 
passed with Mayor Stombaugh, Councilmen Evans, DeFeo, Raynor, 
Riddagh, and Thornton voting for, and Councilwoman White voting 
against. 
 
 Councilman Thornton made the motion to confirm James 
Harkins with the caveat that the end date for this appointment 
will be June 30, 2014.  Motion was seconded by Councilman 
Raynor.   
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 James Harkins came forward to speak.  Mr. Harkins stated he 
has lived in Smyrna for seven years.  He said he comes from a 
small town in New Jersey and he grew up in South Philadelphia.  
Mr. Harkins said he thinks he will benefit the Ethics Commission 
due to his past work dealing with labor and everything. 
 
 Mayor Stombaugh asked if there were any questions for Mr. 
Harkins.  There were none. 
 
 Motion passed with Mayor Stombaugh, Councilmen Evans, 
DeFeo, Raynor, Riddagh, and Thornton voting for, and 
Councilwoman White voting against.  
 
B. Ord. No. 003-09, Appendix A, Zoning, Sec. 5, Subsection 17, 
Shopping Center, to Allow Institutions of a Religious, Medical, 
Charitable or Philanthropic Nature if Approved as a Special 
Exception in the Shopping Center District – Councilman Thornton 
made the motion to adopt Ord. No. 003-09, Appendix A. Zoning, 
Sec. 5, Subsection 17, Shopping Center, to allow institutions of 
a religious, medical, charitable or philanthropic nature if 
approved as a special exception in the Shopping Center district.  
Motion was seconded by Councilman Raynor and carried 
unanimously. 
 

NEW BUSINESS 
 
A. Presentation of 2008 Audit – Mr. Hugg said Council has 
received both electronically, and on their table tonight a copy 
of the audit document – financial statements and audit of the 
Town.  He said Pam Baker from Barbacane, Thornton & Company is 
here to tell us about this wonderful document.  Mr. Hugg 
reminded Council that at the end of this presentation a motion 
to accept the audit is the appropriate action.  Ms. Baker came 
forward to speak.  She thanked Council for having her here this 
evening.  Ms. Baker said they conducted the independent audit 
for the year ended December 31, 2008 for the Town of Smyrna.  
She said what she would like to do this evening is give a 
summary of the results of the audit.  Ms. Baker said prior to 
this evening’s meeting we did have any opportunity to meet with 
the Audit Committee and with management with the Town to review 
in more detail the results of the audit.  She said maybe three 
years ago they made a recommendation that the Town consider 
putting in place an audit committee so that the Town could have 
representatives who live in your community who really have a 
good understanding of auditing and what it really means so that 
if you have an issue when we sit down to go over the audit they 
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can follow through with management when necessary on some of the 
issues that come up.  Ms. Baker said that system is working very 
well – we were pleased with the meeting that we had.  She said 
the Audit Committee also reviews the draft audit and makes any 
recommendations, and she is happy to say that they really had no 
comments or changes to the audit draft this year.  Ms. Baker 
said they did issue a management letter as they have every year 
that they have been the Town’s auditors.  She said the 
management letter is getting increasingly good as you go through 
the next year and the next year.  Ms. Baker said they only added 
one suggestion this year to work on, and it really was just 
another suggestion to make your operation even stronger, and it 
really dealt with some of your automated systems and how – you 
are a fairly small town but it is always important to have back-
ups for all positions in the Town, so we talked about getting 
some additional support – not in terms of new people but just 
making more people aware of some of your automated systems.  She 
said the only recommendations that are carrying forward from 
prior years deal with things that are in process, but they are 
more procedures where they have made recommendations that you 
need written procedures for certain areas of your business that 
you don’t yet have in place.  Ms. Baker said Mr. Stulir and his 
team are working on those.  She said they had also made a 
recommendation a couple of years ago about establishing a fund 
balance policy, and they have been talking more with Mr. Stulir 
as well, because even though they made a recommendation under 
existing GASB – the Governmental Accounting Standards Board – we 
made recommendations that you establish a fund balance policy 
and the GASB has changed the rules.  Ms. Baker said they have 
issued a new standard that will come into play within the next 
two years which will require some board action and approval 
surrounding your fund balance policy.  She said that is kind of 
the overall results – the other thing that she wanted to be sure 
to point out this evening, and Council kind of touched on it 
earlier, is the money that the Town has and is spending on some 
of the projects that you have with recovery act funds.  Ms. 
Baker said first of all congratulations.  She said they work 
with approximately 40 municipalities and the Town of Smyrna is 
the first one of their clients who got any recovery act money, 
and even their clients that are in the mill a little bit now – 
no money is on the ground yet.  Ms. Baker said that really is 
quite an accomplishment.  She said just as there was a lot to be 
done just to apply for the funding, the federal government has 
placed a lot of additional requirements on them as independent 
auditors.  Ms. Baker said they will require that the Town has 
what is called a single audit, because you are spending federal 
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dollars.  She said there is a federal website that is 
responsible for tracking so that anybody can know at any point 
in time where that money is going.  Ms. Baker said it is going 
to be their responsibility to audit to make sure that those 
dollars are being represented by Smyrna correctly that are 
posted on that website.   
 
 Ms. Baker said first and foremost if you don’t read 
anything else pages 1 and 2 are your independent auditor’s 
report – you do have a clean audit opinion, or an unqualified 
audit opinion.  She said basically this says that the financial 
statements that are included here are fairly presented in 
accordance with general accepted accounting principles – it also 
says that we did your audit in accordance with auditing 
standards, and governmental auditing standards.  Ms. Baker said 
following your opinion is of course the management’s discussion 
and analysis.  She said this was prepared by management.  Ms. 
Baker said one of the things that she thinks really highlights 
the Town of Smyrna – if you look at page 11 – just by way of 
demonstrating what is happening in the Town of Smyrna and how 
you continue to grow, and how you continue to manage that growth 
- if you look under that Capital Assets chart – delineated there 
are some of the capital projects that this Town has been 
supporting just over the past year.  She said when you look 
under the governmental activities you’ve had public safety 
machinery and equipment for $254,000.00, general government 
machinery and equipment, public works machinery and equipment, 
streetscape improvement projects, park development projects, 
municipal complex projects, infrastructure – you have hit just 
about every major function of government and run those programs, 
and still there are no major deficiencies in your report.  Ms. 
Baker said those things go on top of all of the day to day 
activities and the regular budgetary items.  She said underneath 
of that were activities in the sewer and the electric funds – so 
you see you had water and sewer projects at Mill Creek, Four 
Corners, and infrastructure again, and historical downtown 
electrical project - so a lot was going on.  Ms. Baker said from 
our prospective when we come in and start to plan our audit 
capital contributions and capital expenditures were an area that 
we focused on last year because you spent so much money on 
projects we thought that it was necessary to test those 
controls.  She said in addition to that – to sort of summarize 
your overall numbers if you look at page 19 this is the general 
fund budget.  Ms. Baker said you will see for the year ended 
December 31, 2008 your revenues are budgeted at 4.9 million and 
they came in at 5.7 million so you are $794,000.00 over budget.  
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She said on the expenditures side you budgeted almost 7.7 and 
spent almost 7.2.  Ms. Baker said your plan was to utilize fund 
balance last year of $381,000.00 – you actually used up 
$241,000.00 of fund balance – that is that negative $241,000.00 
so you were able to do better that what your anticipated use of 
fund balance was.  She said the only thing that she would say is 
it does take your fund balance in the general fund from 
$563,000.00 to $322,000.00 – that is roughly close to 5 percent 
of an annual budget – that is kind of low.  Ms. Baker said the 
only thing that is making her feel better about that is – look 
at page 17 which is those same numbers for the general fund but 
it also has your capital reserve fund there so when you look at 
the very bottom at the fund balance number again we see the 
general fund’s fund balance ended at $322,000.00, but your 
capital reserve has 7.3 million dollars so you have been 
managing the money coming in by setting it aside for capital 
reserve and that is always the balance that you have to find.  
She said aside from that there are no new accounting standards 
that were implemented this year, we did pose a few audit 
adjustments but none of them were major, and any adjustments 
that we posed management agreed to and posted them so they are 
included in this report and in the numbers in this report.  Ms. 
Baker asked if there were any questions. 
 
 Mayor Stombaugh said she would just like to say thank you – 
excellent job as always.  She said it was a pleasure working 
with you. 
 
 Ms. Baker said thank you – it is a pleasure working with 
Smyrna.  She said a lot of good things have been going on here 
for the past few years and it is really kind of exciting to be a 
part of it, and your team really does a good job. 
 
 Councilwoman White made the motion to accept the 2008 
Audit.  Motion was seconded by Councilman DeFeo and carried 
unanimously.  
  
B. 2009 Second Quarterly Assessment 

1. Approve Assessment Books 
2. Set Date and Time for 2009 Second Quarterly Appeals 
Day (October 5, 2009, 4:00 p.m. to 7:00 p.m.) - Mr. Hugg 
said this is the second round of the scrap assessment or 
partial year assessment.  He said what this mid-year action 
does is pick-up new property, new construction, and parcels 
that may have been subdivided from a previous parcel – in 
particular we discovered when we were going through the tax 
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records this year that there were a number of recorded lots 
particularly in some of the areas south of Town – 
subdivisions that had actually been recorded and parcel 
numbers assigned to the individual lots, but they had not 
been individually assessed or taxed.  Mr. Hugg said a lot of 
these are cleaning up on subdivisions that may be growing 
soy beans right now, but if they are a recorded lot with an 
individual parcel number then they are subject to individual 
taxation, not a tax to the original developer which often 
would have been less.  Mr. Hugg said that is what a lot of 
this is.  He said we will probably do one more quarterly, or 
catch-up assessment before the end of the year – it will not 
be this extensive but hopefully we will pick-up any new 
construction that has occurred in the second half of the 
calendar year up until about the first week in December.  
Mr. Hugg said this is something that we had not been able to 
do in years past – we have had the authority to do it, but 
just were not able to go back and do this kind of detail 
until this year, and we are now able to do it.  He said 
otherwise these would not have been picked-up until next 
spring.  Mr. Hugg said the action before Council is to 
approve the assessment books and then following that, as you 
did not too long ago, you will hold an appeal day where any 
property owner who feels this assessment is incorrect can 
come in. 

 
  Councilman Thornton made the motion to approve the 
assessment books, and set the date and time for the 2009 
Second Quarterly Appeals Day for October 5, 2009, 4:00 p.m. 
to 7:00 p.m.  Motion was seconded by Councilman Raynor and 
carried unanimously.   

 
C. Trash Collection Contract – Mr. Hugg said about a month ago 
he brought to the Utility Committee the information regarding 
our trash contract.  He said we signed a three year contract 
with Waste Management back in 2007 which will expire at the end 
of this year.  Mr. Hugg said for those of you who were not on 
Council at that time it was a contract with an automatic 
increase in each of the years.  He said when we bid it back in 
2007 we actually only got one acceptable bid from Waste 
Management and another company that approached us with a 
proposal that would have involved switching to the containerized 
toter kind of thing with the automated trucks which we 
determined was not an acceptable alternative, and would have 
involved a lot of conversion costs.  Mr. Hugg said given what we 
have learned about the refuse management business – there has 
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been a lot of consolidation and not a whole lot of competition – 
he discussed with the Utility Committee approaching Waste 
Management and seeing if they would be interested in a one year 
extension of their current contract and ask them for a bid 
proposal, which is attached to the letter that Council has in 
their packets.  He said we had a very pleasant conversation and 
they proposed a price back of $12.10 per equivalent dwelling 
unit on a monthly basis – that is up $0.20 from the current 
$11.90 so it is a little bit less than 2 percent.  Mr. Hugg said 
he brought this back to the Utility Committee who agreed with 
him that it probably made sense to avoid having to go through 
the bidding process and perhaps again end up with one bid, spend 
the money for advertising, and what have you.  He said they 
agreed with a recommendation to Council that Council authorize 
him to sign a one year extension to the contract with Waste 
Management in the amount of $12.10 per equivalent dwelling unit 
and the pass through DSWA cost which is right now $61.50 a ton.   
 
 Mr. Jaywork said before Council votes he wanted to say two 
things.  He said one is that Chief Baldwin pointed out that 
there is a typo on the fourth line - it says …for the period 
beginning January 1, 2004… and it should be 2010 through 
December 31, 2010.  He said the second question he has is when 
he looks at the language with the option to extend the contract 
one year at a time for two additional years – when he reads that 
his sense of it is that Waste Management has the option to 
extend – is that your understanding Mr. Hugg?  Mr. Hugg said his 
understanding is that the Town would have the option to extend – 
that was the original contract language.  Mr. Jaywork said he 
thinks that needs to be clarified, and then the second question 
after that is at what price.  He asked if it is Mr. Hugg’s 
contemplation that the price would be fixed for the next two 
extensions or would there be some escalation or some opportunity 
to renegotiate the price. 
 
 Mr. Hugg said if we want to move forward he could simply 
draft a letter back to them accepting this for the year 2010, 
only at the proposed price, and clarify that it is only a one 
year extension. 
 
 Mr. Jaywork said it is certainly within our power to do 
that tonight.  He said if you really want the option to be able 
to extend it for two more years you could go back to them and 
say – or we could do this tonight and see if they are willing to 
do that at a later date.  Mr. Hugg said he did not ask them for 
a 2011 or a 2012 price so the discussions with them were simply 



Mayor and Council       Page 14 of 22     September 8, 2009 
  

would you be interested in a one year extension, what would you 
charge me, and can you give me a price, so clearly the intent 
here was a one year extension with the opportunity at any time 
to go back to them and either go out to bid, or go back to them 
and say are you interested in 2011, 2012, or what have you.   
 
 Mr. Jaywork said he would suggest then that the Council’s 
action tonight be to just approve the contract for the extension 
of one year, prices as stated, and that we will simply strike 
out the language to extend, and ask them to confirm that change. 
 
 Mr. Hugg said he would do that in a letter and they can 
sign it and send it back. 
 
 Mayor Stombaugh asked if the Town isn’t obligated to go out 
for bid.  Mr. Jaywork said he does not think so.  Mr. Hugg said 
we are not obligated – traditionally we have gone to bid for 
three year contracts for services such as this, likewise with 
engineering, legal services, and what have you.    
 
 Councilman Thornton made the motion to approve the 
extension of the waste contract for a period of one year at the 
cost of $12.10 per equivalent dwelling unit.  Motion was 
seconded by Councilman Evans and carried unanimously. 

 
D. Letter to the League of Local Governments – Councilman 
Thornton stated he had asked that this be put on the agenda.  He 
said at the last meeting we had at our places a nominating form 
for Town Manager of the Year sponsored by the League of Local 
Government.  Councilman Thornton said you’ll recall during that 
meeting we discussed how well the streetscape project had gone 
and a lot of the efforts that Mr. Hugg had put into that.  He 
said just tonight we were discussing what a good job he did with 
the water stimulus packages, so he looked at the nominating 
process and there was a time limit of September 4th to have the 
nomination in, and knowing that we would not be meeting before 
tonight he contacted the League – he spoke with George Wright 
and asked him if we would have the opportunity to submit our 
application late if the Council chose to do so, and Mr. Wright 
said we could do that.  Councilman Thornton said so he took it 
upon himself to draft a letter which Council has before them, 
and he hopes Council has had a chance to read it.  He said 
basically the letter outlines the reasons why Mr. Hugg would be 
deserving of this award.  Councilman Thornton said this is an 
annual award that the League votes upon among themselves so it 
is really recognition by your peers.  He said it is one thing 
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for Council to tell him he is doing a good job, but it is 
another thing to be recognized by your peers as doing a good 
job, so he would ask for Council’s endorsement of this 
nomination.  Councilman Thornton said if you recall a couple of 
years ago we recommend a town clerk for that honor from the 
League – she did not get it but the Council did endorse her 
recommendation.  He said given the good work that has been going 
on in the Town, and he thinks a lot is because of Mr. Hugg’s 
efforts as we have discussed in the past, he would like Council 
to entertain the nomination and if it is agreed upon he will 
make sure that Mr. Wright gets the letter first thing tomorrow.  
Councilwoman White asked if that was a motion.  Councilman 
Thornton said yes.  Motion was seconded by Councilwoman White. 
 
 Councilman Raynor said it would be pretty nice since you 
took it upon yourself to do this and you wrote a real good 
letter, and there is a lot of good factual information.  He said 
he thinks that Council should have been made aware of what you 
were doing. 
 
 Councilman Thornton said the honest answer is that he did 
not write it until yesterday; because he has been extremely busy 
the last couple of weeks. 
 
 Motion passed unanimously. 
 
 Mr. Hugg said thank you all very much.   

 
E. Refer to Planning & Zoning Commission – Ord. No. 005-09, an 
Amendment to the Smyrna Zoning Ordinance to Allow, if Approved 
as a Conditional Use, Certain Public and/or Governmental Uses in 
the R-1, R-1A, R-2, R-2A, and R-3 Zoning Districts – Mr. Hugg 
stated the issue here is that the existing electric department 
facility is in a residentially zoned district, and residentially 
zoned districts, although not consistently, make reference to 
public utility uses being allowed either by conditional use or 
as a matter of right.  He said elsewhere in the Zoning 
Ordinance, the Central Commercial district specifically says a 
fire house is okay, but it does not talk about any other public 
uses.  Mr. Hugg said the fire, ambulance, and related kinds of 
services are permissible in the Local Commercial zoning 
district.  He said as you know we have made an offer to the 
American Legion Ambulance folks to purchase the electric 
department facility in order to be able to relocate the 
ambulance service.  Mr. Hugg said he thinks this actually 
becomes very important in the future because we have also had 
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discussions with Citizens’ Hose Company about the possibility of 
one or more branch fire houses someday, and the two locations 
that they have talked about are in the middle of residential 
districts where one would hope that you would be able to 
actually provide those services.  He said what this Zoning 
Ordinance amendment would do would be allow in all of the 
residential districts as a conditional use, meaning it would 
have to be approved by the Planning and Zoning Commission on 
it’s own merits – public and/or governmental buildings, 
structures, facilities and uses including police stations, fire 
houses, ambulance stations, and what have you.  Mr. Hugg said 
this would then make the ambulance use of that property – 
assuming they met the conditional use requirements – a legal use 
and not subject to this question about whether they could 
continue to enjoy the public utility provision. 
 
 Mr. Jaywork said it is fair to say that the electric 
building and the desire to use that for the ambulance station 
triggered this – sometimes things happen and all of a sudden you 
say I never thought about that before and that causes us to 
think about it.  He said Ms. Schrader did most of the work on 
drafting this amendment, but it is more than just this 
particular property – it is not just a fix here.  Mr. Jaywork 
said if you read the first whereas clause it says …the Town 
Council is aware that the growth in the Town through annexation 
and development will change the need for delivering public 
services to the citizens’ residences of the Town… so this is 
looking down the road for the future growth that is occurring or 
will occur in the future in the Town.  He said the second point 
he wanted to make is that this does not mean that you can put an 
ambulance station, fire house, or any of these other things just 
as a matter of right in a residential zone or commercial zone, 
or whatever.  Mr. Jaywork said it has to come through the Zoning 
process – a conditional use is treated basically the same as 
rezoning a property so it has to go to the Planning and Zoning 
Commission, you have to have a public hearing notice and all of 
that before it can be done.  He said conditional uses are quasi 
public purposes, and within the Zoning definition this really is 
a conditional use so he would recommend that Council adopt this.  
Mr. Jaywork said for example in Bethany Beach the Town wanted to 
approve the relocation of a fire hall in a residential district, 
and they had to go through this process and the citizens turned 
out – they really came out and it did not go so it is not like a 
slam dunk just because you pass this that you can stick fire 
halls anywhere in Town.  He said the public will have an 
opportunity to comment on it at that time.  Mr. Jaywork said it 
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is just like any rezoning – it you decide after listening to the 
public that we do not want to go there you just vote it down.  
He said it will not go to the Board of Adjustment – it will go 
to Council.   
 
 Mr. Hugg stated the action before Council tonight is to 
actually refer this ordinance amendment to the Planning and 
Zoning Commission because it has not yet been considered by 
them, so you are not voting to approve it tonight. 
 
 Councilwoman White made the motion to send Ordinance No. 
005-09 to the Planning and Zoning Commission.  Motion was 
seconded by Commissioner Riddagh and carried unanimously. 

 
F. Crossing Guards – Chief Baldwin stated two of our crossing 

guards at the last minute advised us that they were not coming 
back so we have two openings for crossing guards.  He said we 
have completed the application process and the interview 
process, and we are ready to hire as soon as Council gives us 
approval to do so.  Chief Baldwin said they are budgeted already 
for the year.  He said they are integral in getting our children 
safely to school in the morning, and home in the afternoon, and 
he would ask Council to approve the hiring of these two crossing 
guards. 
 
 Councilman Raynor asked if there was a reason it did not 
come through the Personnel Committee.  Chief Baldwin stated it 
was because of timing – and that is all.  He said the Personnel 
Committee meeting is not until tomorrow evening.  Chief Baldwin 
said they did not have this information until after the last 
Personnel Committee meeting.  He said normally we would go 
before both committees but because school started today we would 
like to get them on the street. 
 
 Councilman Riddagh made the motion to approve the hiring of 
the two crossing guards.  Motion was seconded by Councilwoman 
White and carried unanimously.  
 
G. ARRA EDA Grants – Mr. Hugg said as seems to be the general 
practice anymore with the federal government for funding under 
the American Recovery and Reinvestment Act sometimes you find 
out about something in an indirect way and then are also 
informed oh, and by the way you have less than 30 days to get 
something submitted if you want to be considered.  He said 
interestingly the US Department of Commerce Economic Development 
Administration received $150,000,000.00 under ARRA that is 
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available to states for eligible economic development projects 
through the states – through DEDO’s – comprehensive economic 
development strategy process.  Mr. Hugg said he found out about 
this by kind of intercepting - thanks to George Wright - a copy 
of a letter from the Intergovernmental Relations Director at 
DEDO to Jerome Lewis at the University of Delaware saying be 
sure we have some University projects, and with a little 
exploring found out that these EDA funds are potentially 
available – they are grants.  He said they are one of the few 
grant programs that came through the ARRA process – they are 
potentially 50 – 50, and as much as 70 – 30, he believes, grants 
to local governments to build infrastructure that creates and 
supports the promotion of jobs.  Mr. Hugg said it is really a 
kind of multi-step process – step 1 in the process is that your 
project has to be listed and prioritized in the Comprehensive 
Economic Development Strategy, and then once that is done that 
priority list is submitted by DEDO to EDA for determination of 
eligibility, and if a project is then eligible you are invited 
to submit a formal application.  He said the bottom line of all 
of this is we have until September 30th to send them the project 
and it is described on the copy of the letter from Jeff Stone to 
the CEDS project proposers – the project that is eligible in 
Smyrna is the extension of utilities north of Duck Creek as part 
of the economic development project by KRM and others known as 
the Duck Creek Business Campus.  He said he discussed this with 
both the Business Development Committee and the Utility 
Committee, and suggested to them that it is to our advantage to 
at least submit the two page project application to determine if 
we are eligible and get on the priority list, and then kind of 
like the rest of the ARRA money if we are determined eligible 
then come back to Council and say okay, do you really want to go 
forward with a formal project.  Mr. Hugg said he did not want to 
submit this on his own without Council at least saying okay go 
ahead and take a shot, so that is what he is asking for. 
 
 Councilwoman White made the motion to approve Mr. Hugg to 
submit the application for the ARRA EDA grants.  Motion was 
seconded by Councilman Thornton and carried unanimously. 
 
H. Resolution for Georgetown Police Department – Mayor 
Stombaugh read the resolution:  Whereas the Mayor and Council of 
the Town of Smyrna recognize the vital importance of local law 
enforcement, and whereas the Mayor and Council of the Town of 
Smyrna recognize the dangers inherent to the law enforcement 
profession, and whereas the Mayor and Council of the Town of 
Smyrna are aware that a sworn member of the Georgetown, Delaware 
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Police Department was murdered in the line-of-duty on September 
1, 2009, and that a second Georgetown Police Office was shot and 
seriously wounded, and whereas the Mayor and Council of the Town 
of Smyrna wish to offer their sincere condolences and sympathy 
to the men and women of the Georgetown Police Department, the 
Mayor and Council of the Town of Georgetown, the citizens of the 
Town of Georgetown, and particularly to the families of the 
officers involved in the shooting, and whereas the Mayor and 
Council of the Town of Smyrna wish to assist the men and women 
of the Georgetown Police Department and the citizens of the Town 
of Georgetown, therefore be it resolved Mayor and Council of the 
Town of Smyrna offer their most heartfelt sympathies and 
condolences to the men and women of the Georgetown, Delaware, 
Police Department, the Mayor and Council of the Town of 
Georgetown, Delaware, the citizens of the Town of Georgetown, 
Delaware, and especially to the family of the slain officer, on 
the line-of-duty death of Officer Chad Spicer, be it further 
resolved Mayor and Council of the Town of Smyrna offer their 
thoughts and prayers for the swift recovery of Georgetown Police 
Corporal Shawn Brittingham, injured in the same line-of-duty 
shooting that claimed the life of Officer Spicer and offer our 
assistance to the citizens and employees of the Town of 
Georgetown as they deal with this tragic situation.  Adopted by 
Mayor and Council this 8th day of September, 2009. 
 
 Councilman Thornton made the motion to adopt the resolution 
for the Georgetown Police Department.  Motion was seconded by 
Councilwoman White and carried unanimously. 
 
I. Elimination of Easement at West Shore – Mr. Hugg stated 
that he put on Council’s table tonight a letter from Larry Graf 
who is the President of the Estates of West Shore Maintenance 
Corporation.  He explained when the Estates of West Shore 
project was being developed part of the project involved the 
opening and widening of an existing waterway or canal that was 
designed to have essentially a sloped bank from the waters edge 
up to the back of the properties.  Mr. Hugg said that is how the 
project was recorded and how the original lots that face that 
canal were sold.  He said there was concern from the Kent 
Conservation District, and to some degree from the Town, that 
the natures of the materials involved in the slopes involved 
were not stable and that any construction or any removing of the 
vegetation by future property owners could cause the banks to 
slump into the canal and block it.  Mr. Hugg said to that 
effect, and when the final record plan was recorded a 
conservation easement was established from the foot of the canal 
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at the waters edge to the top of the bank on all of those 
properties.  He said subsequently as we determined that in fact 
the Conservation District’s concerns were appropriate, and the 
banks were not stable the developer of the property came back 
and bulk headed the individual properties, and filled them to 
create a solid edge on the canal and to stabilize the property.  
Mr. Hugg said that in fact is how the rest of the development 
has taken place out there.  He said unfortunately the 
conservation easement is still a matter of record, so when folks 
come in to put a fence or a shed in that portion of their 
property which is now flat, level, and bulk headed they 
immediately run into a problem upstairs with a ‘you can’t do 
that because there is a recorded easement’.  Mr. Hugg said he 
has spoken with Mr. Graf about this for some time – it has been 
an issue that we thought we were going to get resolved at least 
a couple of years ago, and for various reasons it just did not 
seem to get done.  He said he suggested to Mr. Graf that the 
appropriate way to do this was to get the permission of the 
property owners who were affected by the easement to all sign a 
document asking that the easement be stricken, and that we would 
file a new record plan, so that is where we are.  Mr. Hugg asked 
Mr. Graf if he would like to speak. 
 
 Larry Graf, 849 Fayette Road, Smyrna came forward to speak.  
Mr. Graf said he is the president of the homeowner’s association 
there.  He said over the past four or five years the easement 
has actually not been recognized by the Town, and there 
currently are six fences that have been built up to the bulk 
head.  Mr. Graf said mainly it has been said that well the 
easement is not really into effect because we have this bulk 
head that is actually protecting against erosion.  He said this 
is fine, but ironically in the course of this, about three weeks 
ago one of the people came in and wanted to put up a fence and 
there is a new fellow upstairs and they said ‘no, you can’t – 
you have to have a ten foot setback’.  Mr. Graf said after 
discussion the resident did get his permit.  He said these 
easements extend anywhere from 10 feet to 45 feet back into the 
properties, some of which are level.  Mr. Graf said other than 
fences in there, there is only sod and grass – the easement is 
really of no use anymore, but it does create the problem down 
the road of having that easement there on the plot plan.  He 
said they had been told the Town could actually remove this 
without the signatures, but anyway they have gone ahead – there 
are 17 signatures that he presented and the others have verbally 
said they would sign.  Mr. Graf said they are collecting funds 
at the same time so that once the Council has approved the 
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removal of the easement the original engineer will redraw the 
drawing and we will submit this to the Town for the filing, and 
that is a cost of $500.00 to the residents. 
 
 Mr. Jaywork said Mr. Graf had asked him if his partner Mr. 
Perza had an opportunity to speak to him about this and frankly 
he hasn’t.  He said he has a vague recollection probably two or 
three years ago Mr. Hugg called him about this and at the time – 
his recollection is there is no written easement, no recorded 
easement – it is simply a plot.  Mr. Graf said that is correct – 
it is not on the deeds, but it is recorded on the plot plan.  
Mr. Jaywork said his comment at the time that his concern was it 
wasn’t clear in whose favor this easement was – was it to the 
Town, was it to the Kent County Soil – the plot does not say.  
He said his concern was to clean it up properly as he thought at 
that time that any one of the property owners shown on that plot 
might have standing to say ‘wait a minute I bought a lot out of 
that subdivision and I wanted that conservation easement there’, 
and therefore he felt that you should get the signatures of all 
of the people to clear it up properly.  Mr. Jaywork said 
listening to the discussion from Mr. Hugg and Mr. Graf it is not 
an easement that is needed anymore and it is more a question of 
cleaning it up properly.  He said without having a chance to 
speak to Mr. Perza to find out what is in his mind, he would 
suggest that as far as the Council goes, if you are okay with 
this, he would suggest to Mr. Graf that we try to put a little 
pressure on those last three to get those last three signatures. 
 
 Councilwoman White made the motion to approve that with the 
exception that all of the residents have signed and agree to it 
before it is recorded.  Mr. Hugg said the final action would be 
to actually record a new plot plan that does not have an 
easement.  Mr. Graf stated he thinks one of the people may be 
getting ready to leave and might not be available to sign.  Mr. 
Jaywork said because Councilwoman White wants to stick to her 
motion why don’t we just go ahead and vote on the motion and he 
will talk to Mr. Perza and 1) we may get the signatures, and 2) 
Mr. Perza may have some view that Mr. Jaywork may not be aware 
of.  He said in the mean time we are moving ahead. 
 
 Councilman Raynor seconded the motion.  Motion passed with 
Councilwoman White, Councilmen Evans, DeFeo, Raynor, Riddagh, 
and Thornton voting for, and Mayor Stombaugh voting against. 
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OTHER COUNCIL BUSINESS 
 
 Mayor Stombaugh said Mr. Hugg is passing out another copy 
of an Emergency Operations Plan that has been put together by 
Jim Weldon who works for DEMA – he is with the Delaware League 
of Local Governments and they have made him available to towns 
free of cost to do emergency operations plans.  She said this is 
the third year she has been trying to get this passed so she 
would like Council to take a look at it and at the next Council 
meeting – she needs to sit down with Mr. Hugg and go over this, 
but hopefully at the next Council meeting she would like to see 
a motion.   

 
ADJOURNMENT 

 
 Councilwoman White made the motion to adjourn.  Motion was 
seconded by Councilman DeFeo.  Meeting was adjourned at 8:47 
p.m. by unanimous vote. 
 
 
 
 
 

___________________________________ 
          Council Secretary 
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